Se eee 









gus. ADM. JUL 24 1946 
LIBRARY 


~The BANKING 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 






VOLUME 63 JUNE, 1946 NUMBER 6 





Unauthorized Accesses to Deposit Boxes oo... eeseseeteeeeeees 


State Statute of Limitations Inapplicable Where Enforcement 
of Federal Equitable Rights Involved 000.000.0000... cccesssessseeseeeses 






' Drawee Bank Entitled to Recover Money from Indorsers 
I NII ob cies ssiss So oocaswscasdensiqvvpdsviins dacpamgapiscccbadasbontesde behviheosine 






Federal Court Has Jurisdiction of Suit by Federal Deposit 
I Ne oo ooo ioe aiscieccccistc sees cacasceterecsossospocnsicasscsctens 






National Bank Directors Approving Loan in Violation of 
I NE 2h potash Casa ovsinsiicns bnssrnidvanib seodebensscespierdahastesGanneen 






Amendment Changing Cause of Action Precludes Recovery on Note 493 
Wife Entitled to Recover Her Share of Joint Accounts .................... 






Bank President’s Acts Warranted Appointment of Receiver .......... 







Action on Written Contract Precluded Where Notes Delivered .... 


Maker Not Liable for Unpaid Notes Covered by Release Executed 
Be NN Oe PES. heii scicctntsntnne cbdcaishnnscuncscubivtesennscohsnaxagenedapibntidavendis 






Ee Ae Fe II E,  seisn sas dnvonansaiesonssscaveninebenveyosicnnendssevasesnsn ates 






For complete table of contents see page ti 






> 


BANK MELLI IRAN 


(National Bank of Iran) 
Incorporated by Law in 1927 


Holder of Exclusive Right of Note Issue. 


CAPITAL FULLY PAID UP Rials 300,000,000 
RESERVES (BANKING DEPARTMENT) Rials 680,000,000 
RESERVES (ISSUE DEPARTMENT) Rials 1,000,000,000 


Governor & Chairman of Executive Board: ABOL HASSAN EBTEHAJ 
HEAD OFFICE: Tehran, Iran (Persia) 


147 Branches and Agencies throughout Iran. 


LONDON CORRESPONDENTS NEW YORK CORRESPONDENTS 
Bank of England. Federal Reserve Bank of New York. 


Midland Bank Limited. Irving Trust Company. 
Lloyds Bank Limited The Chase National Bank of the 


National Provincial Bank Ltd. City of New York. 
Barclays Bank (Dominion Colonial Guaranty Trust Company of New York. 
Bank of the Manhattan Company. 
& Overseas). Chemical Bank and T. Cc 
Martins Bank Limited. NN ne ee eee 
2 National City Bank of New York. 
The Chase National Bank of the Bankers Trust Company. 
City of New York. Brown Brothers Harriman & Co. New York. 
The Bank, through its Banking Department, offers complete banking 
service for Foreign Exchange transactions, provides special facilities for 
Documentary Credits, etc., and with its numerous Branches in Iran deals 
with every description of banking business. 
Administers National Savings. 





Banking Law Journal Digest 


(Fifth Edition) 
With the 1946 Cumulative Supplement 





Annual Cumulative Pocket Supplements 
Continually Down to Date 





10,000 Digests of Banking Decisions—Arranged for 
Quick Reference — Complete Table of Cases — 150 
Main Headings — 1,618 Sections — 1,000 Pages — 
Fabrikoid Binding — Price $8.50 Including Supplement 





THE BANKING LAW JOURNAL, 465 MAIN ST., CAMBRIDGE, MASS. 








THE NATIONAL CITY BANK 
OF NEW YORK 
Head Office + 55 WALL STREET -: New York 


Condensed Statement of Condition as of June 30, 1946 


Including Domestic and Foreign Branches But Not Including 
The Affiliated City Bank Farmers Trust Company 


(In Dollars Only—Cents Omitted) 


ASSETS 

Cash and Due from Banks and Bankers $1,176,800,124 
United States Government Obligations (Direct or Fully 

Guaranteed) 2,561,321,256 
Obligations of Other Federal Agencies 39,175,629 
State and Municipal Securities 178,926,140 
Other Securities 82,764,053 
Loans, Discounts, and Bankers’ Acceptances 1,074,374,109 
Real Estate Loans and Securities.................... F 3,561,794 
Customers’ Liability for Acceptances................- ‘ 13,763,772 
Stock in Federal Reserve Bank...................+5- ‘ 6,600,000 
Ownership of International Banking Corporation 7,000,000 
Bank Premises 29,647,062 
Items in Transit with Branches 7,296,487 
Other Assets , 3,246,015 


$5,184,476,441 


$4,872,600,625 
(Includes United States War 
Loan Deposit $562,987,699) 
Liability on Acceptances and Bills $20,431,822 
Less: Own Acceptances in Portfolio 3,723,376 16,708,446 


Reserves for: 
Unearned Discount and Other Unearned Income 2,867,452 
Interest, Taxes, Other Accrued Expenses, etc , 30,937,351 
Dividend 4,650,000 

Capital $77,500,000 

Surplus 142,500,000 

Undivided Profits 36,712,567 256,712,567 


$5,184,476,441 


Figures of Foreign Branches are included as of June 25,1946,except those of the Tokyo 
and Dairen Branches which are prior to the outbreak of the War, but less reserves. 
$810,620,791 of United States Government Obligations and $16,452,887 of other assets 
are deposited to secure $724,572,192 of Public and Trust Deposits and for other purposes 
required or permitted by law. 


(Member Federal Deposit Insurance Corporation) 


Chairman of the Board Vice-Chairman of the Board President 
Gordon S. Rentschler W. Randolph Burgess Wm. Gage Brady, Jr. 








THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 








Vol. 63 


JUNE, 1946 


No. 6 





Contents 


BANKING ARTICLES 


Unauthorized Aeresses to Deposit 
Boxes—Roswell D. Regan ........ 461 


BANKING LAW ARTICLES 


State Statute of Limitations Inap- 
Plicable Where Enforcement of 
Federal Equitable Rights Involved 469 


Drawee Bank Entitled to Recover 
Money from Indorsers of Forged 


Federal Court Has Jurisdiction of 
Suit by Federal Deposit Insurance 
EN ihc Sebkasccechuae ce 478 

National Bank Directors Approving 
Loan in Violation of Federal Statute 
Limits Held Liable for Loss Sus- 
2 ee 485 


BANKING DECISIONS 


Amendment Changing Cause of Action 
Precludes Recovery on Note ...... 493 


Wife Entitled to Recover Her Share 
of Joint Accounts on Ground of Un- 
just Enrichment Where Husband 
Withdraws all Funds ............ 498 


Bank President’s Acts Warranted Ap 
pointment of Receiver .......... 502 

Action on Written Contract Precluded 
Where Notes Delivered .......... 505 


Maker Not Liable for Unpaid Notes 
Covered by Release Executed by 


Holder of Notes .........2.++-+: 510 
TRUST AND TAX DIGEST ...... 5138 
INVESTMENT AND FINANCE— 

Oscar Lasdon ........... pale ia 529 
BANKING INFORMATION ...... 535 


THE BANKING LAW JOURNAL is published monthly on the 

15th of each month. Subscriptions, $8.00 a year in the United 

States and possessions; $9.00 in Canada and foreign countries. 

Single copies 75 cents. Copyright 1946, by Brady Publishing 

Corporation. Entered as Second Class Matter at the Post Office 
at Boston, Mass., under the Act of March 8, 1879. 





BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith F. Warren, Editor and Publisher; 


Alexander Puglisi, Business Manager 


Joseph A. Nobile, Legal Editor; Oscar Lasdon, G. Rudolph Nobile, Associate Editors 


New Yorx Apvertisinc Orrice: Franx P. Syms 
505 Firra Avenue—Murray Hill 2-0326 





it aan Banking Law Journal combined with The Bankers Magazine is 


on file in banking, reference 
Tusernationst 


end public libraries and is indexed every month in the Industrial Arts Takes and the 
Indes to Periodicals, 





For the bank credit man... 
THE EVALUATION 


OF 


RECEIVABLES and INVENTORIES 


AS AN INTEGRAL PHASE OF 
CREDIT ANALYSIS 


By EDWARD F. GEE 


CHAPTER HEADINGS 


Factors in Commercial 
Analysis 


The Financial Factor in 
_ Credit Analy- 
r 


Balance Sheet Analysis 


Receivables and Inventories 
in the Balance Sheet 


The Analysis of Receivables 


Ratio-Aging Receivables to 
Sales 


Bad Debt Losses and Re- 
serves 


A Quality Ratio for Ac- 
counts Receivable 


Trade Notes and Accept- 
ances Receivable 


The Analysis of Inventories 


The Further Analysis of In- 
ventories 


The Valuation of Inven- 
tories 


Special Inventory Methods 


Miscellaneous Inventory 
Considerations 


Concluding Summary 
Appendix 
Bibliography 





ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 
Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.”- 


In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 











ANNOUNCING 


TRUST ADMINISTRATION 
AND TAXATION 


By WALTER L. NOSSAMAN 


Former Trust Counsel of Security-First National Rank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 





















A Condensed Work— 


Based on many years of actual practice, exclusively 
in the fields of trust law and taxation. 








Divided into 660 separate discussions, each one de- 
signed as a practical, working brief, pointed to the day-to-day 
problems in the creation and administration of trusts. 


Including for practicality, subjects not usually found 
in works on trusts: Perpetuities, Restraints on Alienation, 
Accumulations, Property Law, Powers of Appointment, 
Future Interests, Virtual Representation, etc., insofar as they 
apply to trusts. 


Including a large section of TRUST FORMS, inter- 
spersed with variant clauses so that hundreds of separate 
conditions can be covered. Suggestions on use of the clauses 
are also interspersed. 


EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


2 Volumes—Price $20 © 











THE BANKING Send NOSSAMAN, TRUST ADMINIS- 
LAW JOURNAL TRATION AND TAXATION, 2 Volumes, 
465 MAIN ST., Price $20.—two week FREE APPROVAL. 


CAMBRIDGE, NN ce a Se Ss cusseetcvietess 
MASS. a 


eee ee eeeeesecereeeseerereeesee sees eee seeeeses ees esssseseaseeeeeee 


SOR O eee eee ee eee ECE EEO OO EOE SESE SESE ESSERE ESSE SOEESEESSEOSESEESSSOS 








THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 
IN IT’S 100th YEAR OF PUBLICATION 





VoLUME 68 


JUNE, 1946 


NuMBER 6 





Unauthorized Accesses to Deposit Boxes 


By ROSWELL D. REGAN 
President, New York State Safe Deposit Association 


i shall endeavor to point out 
pitfalls in the safe deposit 
business, most of which concern 
the actual giving of accesses to 
boxes. I would like to mention, 
however, that while granting ac- 
cesses entails the greatest number 
of risks, often-times there is also 
great danger in refusing an ac- 
cess, but I shall not discuss that 
in this article. 

While we are conducting our 
regular banking business or while 
we safe deposit executives are con- 
cerned with administrative prob- 
lems, dozens to hundreds of ae- 
cesses to safe deposit boxes in 
our vaults are being permitted. 
Every person granted access must 
be properly identified and, in 
addition, the authority which we 
have in our files to grant each 
access must be in proper form. 
Unlike the cashing or honoring 
of a check, where the extent of 





This article is based on an address before 
the Western Group of the New York Safe 
Deposit Association. Mr. Regan is vice- 
president and general manager of the Na- 
tional City Safe Deposit Company of New 
York. 


our lability is known, if a person 
granted access is mot properly 
identified or does not have access 
authority, our liability is unknown 
and may be very great. There 
have been instances where an im- 
proper access to a safe deposit 
box has impaired the capital of 
a bank or put a safe deposit com- 
pany out of business. We must 
remember this, and realize that 
the safe deposit business is like 
dynamite; you must handle it 
carefully and know how to handle 
it, or it is likely to explode. 


Unauthorized Accesses as the 
Result of Carelessness. 


We will first give our attention 
to improper accesses as a result 
of carelessness, This careless- 
ness may be on the part of the 
management or on the part of 
the employees operating the 
vault. I think we can guard 
against the first but we cannot 
wholly protect ourselves against 
the second, which is the reason 
for some of my remarks which will 
follow. As it is just plain care- 
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lessness to be ignorant of the 
fundamental principles of the 
safe deposit business if you con- 
duct such a business, the word 
“carelessness” as used here in- 
cludes ignorance. 

Carelessness of management 
may take place in several ways; 
namely, in the selection of em- 
ployees to work in the safe de- 
posit, in the training of those 
employees, in not setting up prop- 
er safeguards for the care of keys 
to unrented boxes, in not properly 
stipulating identification require- 
ments before access, in not having 
proper contracts after consulta- 
tion with counsel, in not setting 
up a proper system of safe de- 
posit records and seeing to it 
that these records are well kept, 
in not placing proper restrictions 
upon the authority of safe deposit 
employees so that the more im- 
portant things are referred to 
management before access is given 
and, in general, in not giving as 
much attention to the supervision 
of safe deposit operations as are 
given to any other department of 
the bank. I am often upset to 
hear a banker remark that he does 
not give the safe deposit a thought 
from one end of the year to the 
other as John Doe takes good 
care of it, especially when I hap- 
pen to know that John Doe does 
not know what it is all about. 

To guard against its own care- 
lessness, management must realize 
that safe deposit is a risky busi- 
ness nd requires specialized 
knowledge. I recommend to the 
officer or officers under whose 
supervision the safe deposit comes 


that they familiarize themselves 
with the business and its attendant 
risks. They can do this by: 

1. Cooperating 100% with the 
local safe deposit Group, for 
much can be learned by associ- 
ation with men better acquainted 
with the business. 

2. Reading the monthly “Bul- 
letin” of the New York State Safe 
Deposit Association. 

3. Reading “Safe Deposit De- 
cisions and Practice,” also pub- 
lished by the Association. 

4. Attending meetings of the 
local safe deposit Group and par- 
ticipating in its educational ac- 
tivities. 

When we come to carelessness 
of safe deposit employees, of 
course, we are right on the firing 
line, because they are the ones 
who actually grant accesses to 
boxes. Such an employee may 
permit an unauthorized access by 
carelessness in any one of a num- 
ber of ways. I will point out a 
number of them, but this list 
should not be considered complete 
by any means. He may neglect 
to identify the applicant for ac- 
cess. Even though he may prop- 
erly identify the applicant, he 
may not check the number of the 
box to which the applicant has 
access authority and thus grant 
him access to the safe deposit 
box of one of his relatives or 
friends, whose key happens to be 
in his possession. He may prop- 
erly identify the applicant and 
check the box number and then, 
as has been known to happen, 
give him the guard key and the 
key to the vault and let him open 
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any box he has a key to. He may 
allow a husband into a wife’s box, 
or vice versa, even though the 
applicant does not have access 
authority to the box, on the 
grounds that these customers are 
“nice” people and everything is 
no doubt all right. He may rec- 
ognize instructions by telephone, 
or telegraph, or act upon improp- 
er court orders, or grant unauth- 
orized accesses by making decis- 
ions which should properly be 
made by the management or by 
counsel. 

To guard against the possibility 
of employees granting unauthor- 
ized accesses, through careless- 
ness, I recommend! the following: 

1. Select only mature, intelli- 
gent employees of good character 
for safe deposit work. 

2. Train them thoroughly; im- 
press them with the importance 
of the work and its dangers. Care- 
lessness begets carelessness. 

3. Set up regulations in writ- 
ing which must be complied with. 
These should specifically include 
limitations placed upon the auth- 
ority of the employee. 

4. Maintain your interest in 
the safe deposit work, and let it 
be known that you are watching 
it closely. 

5. Audit the department regu- 
larly and insist upon perfect 
records. 

6. Employee participation in 
meetings of the local safe deposit 
Group and participation in its 
educational activities. ae 

7. Employee reading of the 
“Safe Deposit Bulletin” and study 
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of “Safe Deposit Decisions and 
Practice.” 


Unauthorized Acesses Knowingly 
Granted. 


Unauthorized accesses are 
sometimes knowingly granted by 
banks and safe deposit companies. 
For some reason best known to 
themselves, they occasionally take 
what they call a “business risk.” 
Some expert safe deposit people 
feel, and have so stated, that they 
must occasionally take a business 
risk. Now, I have no objection 
to a company taking a business 
risk if it wishes to do so, but I do 
think it is of paramount import- 
ance that it know the extent of 
the risk it is taking and this is 
sometimes very difficult when the 
business risk is an unauthorized 
access. 

For instance, I will tell you of 
a case that occurred in New York 
City where a company decided it 
would allow an unauthorized ac- 
cess. ‘That access cost it $2500 
—plus large legal fees. It got 
off easy, for the cost might have 
been much greater. A ship cap- 
tain was the renter of a box with 
this company. While he was at 
sea a loss occurred at home, the 
settlement of which required the 
production of an insurance policy 
which was in the box. His wife 
called with an insurance agent, 
explained the circumstances, pro- 
duced the key and requested ac- 
cess for the purpose of removing 
the insurance policy. A sympa- 
thetic official approved the access 
and the box was opened in the 
presence of the bank managcr, 
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the safe deposit manager, the wife 
of the renter and the insurance 
agent. The policy was removed 
and all present signed a state- 
ment to the effect that nothing 
else was removed from the box. 

When the captain returned, he 
learned of the access. He called 
at the bank and informed the 
officials that they should not have 
allowed his wife to have access to 
his box. He then opened his box 
and claimed that $2500 in cash 
was missing from it. He sued the 
company and the case was carried 
up to a high court in this state 
and he won. It is probable that 
the company believed it was tak- 
ing a business risk to the extent 
of the value of the insurance 
policy. Actually, it was opening 
the door of any kind of a claim 
based upon negligence. 

In any event, here is what hap- 
pened. They did not claim that 
the $2500 was removed at the 
time of the access I have described, 
but they did claim that that ac- 
cess was proof that the company 
was negligent. They further 
claimed that the renter had de- 
posited $2500 in his safe deposit 
box and that this money was 
stolen from the box by a person 
or persons unknown. As the com- 
pany had been proven negligent 
in allowing one unauthorized ac- 
cess, with the resultant implica- 
tion that it had allowed others, 
the burden of proof that the rent- 
er could not have placed $2500 in 
the box fell upon it. This it ob- 
viously could not prove and it 
lost the case. 

Occasionally a request for an 


unauthorized access will be re- 
ceived from an important cus- 
tomer whom it is difficult to refuse. 
A bank may have a box rented 
to a corporation and the resolu- 
tion of the board of directors on 
file with the bank may direct that 
certain officers or employees of 
the renter have access authority. 
Due to vacations or illness, the 
persons so authorized are not 
available and the president of the 
corporation requests the bank to 
permit him to authorize others to 
go to the safe. Usually this offi- 
cial uses a great deal of “pres- 
sure” and indicates that he will 
be displeased if his wishes are 
not respected. Nevertheless, I 
do not think it is advisable to 
deviate from the instructions of 
the corporation for the following 
reasons: 

1. In pleasing the president, 
the bank may incur the displeas- 
ure of the board of directors of 
the corporation because it is 
really flouting the directors’ in- 
structions. 

2. The bank and its officers 
lose dignity and confidence by 
acceding to a request of this kind. 
A corporation should be required 
to live up to the instructions of 
its own board of directors. 

3. There is definite danger in 
allowing such an unauthorized 
access, especially in view of the 
court decision I cited just a mo- 
ment ago. Let us suppose that 
the properly authorized employee 
has already stolen some of the 
corporation’s property. The un- 
authorized access gives him the 
opportunity to charge the loss to 
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negligence of the bank, which is 
already proven by the unauthor- 
ized access. In addition, the bank 
will henceforth be liable to a 
charge of negligence by any dis- 
honest employee seeking to cover 
up his own transgressions. 

It therefore does not pay to 
bow to the wishes of an officer of 
a corporation in this way. As a 
matter of fact, my experience has 
been that after the momentary 
displeasure of the disappointed 
officer has passed, he approves the 
decision of the bank and holds it 
in greater esteem than he did be- 
fore and certainly has a higher 
regard for it than if his request 
had been granted. 

Some banks occasionally permit 
an unauthorized access to the 
safe deposit box of a renter who 
has died. <A close relative calls 
and advises that access to the 
safe must be had in order to re- 
move a deed to a cemetery plot, 
or to ascertain the wishes of the 
deceased as to the disposition of 
his remains, or for some other sup- 
posedly urgent reason. Regard- 
less of what other precautions the 
bank may take, if it allows access 
without requiring a proper court 
order, it is taking an especially 
dangerous risk. Consider the 
possibilities. Think of how many 
claims can be made by the heirs, 
and how varied they might be. 
The heirs can claim that the box 
should contain thousands of dol- 
lars more in assets. Each heir 
can claim that a will leaving him 
most of the property has been 
abstracted from the box. Re- 
gardless of how many claims are 


made and how fantastic they may 
be, the bank is in a very bad pos- 
ition because its negligence is al- 
ready an established fact. The 
best defense witness the bank 
could have, the renter himself, 
is dead. 

Unauthorized access may know- 
ingly be granted by lessors of 
safe deposit boxes in many in- 
stances other than those I have: 
cited, but I am sure you will agree: 
with me that if a bank desires 
to take a business risk it should 
have a good idea of what the risk 
amounts to in dollars and cents. 
If you do, then you must also 
agree that in almost every case 
where it is requested, the bank 
must refuse to grant an unauthor- 
ized access. 


Insurance Versus Unauthorized 
Accesses. 


I think that it is proper at this 
moment to discuss insurance. I 
was talking to a banker the other 
day about safe deposit risks and 
he made this remark—What’s 
the difference? We are insured 
and I think most banks insure 
against loss in their safe deposit.” 
I could say, in answer to such a 
statement, that a man does not 
purposely risk his life because he 
is insured, or drive a car care- 
lessly because he has a liability in- 
surance, but such a reply is too 
obviously indicated. I think you 
should consider perfect safe de- 
posit operation first and insurance 
second, for the following reasons: 


1. You never know whether the 
amount of insurance you carry 
will cover your loss. It does not 
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take a very large safe deposit box 
to hold one million dollars. 

2. You cannot insure your 
bank’s reputation. A publicised 
loss as a result of proven negli- 
gence may hurt a bank’s reputa- 
tion to such an extent that it is 
forced out of business or into re- 
organization. 

8. A publicised loss from a safe 
deposit vault hurts the business 
everywhere. In addition, it puts 
ideas in the minds of those who 
are constantly looking for ways 
to defraud banking institutions. 

4. A few large safe deposit 
losses might result in prohibitively 
high rates for safe deposit insur- 
ance. 

5. I am not sure that a legal 
liability safe deposit policy pro- 
tects a company from a loss oc- 
curring as a result of an unauth- 
orized access which is allowed by 
it deliberately and knowingly. 


Access to Decedent’s Boxr— 
Contents Known. 


There is one type of unauthor- 
ized access that I occasionally 
grant. In mentioning this, I 
would like to emphasize that I am 
not advising anyone to grant 
anyone such an access and that 
I realize there is a risk involved 
in doing so. I occasionally take 
this risk for either one or more 
of the following reasons: 

1. To avoid holding a safe for 
two years and then breaking it 
open for non-payment of rent. 

2. To accommodate poor 


people of very moderate means. 
3. To avoid ill will and build 


up good will for the safe deposit 
business generally. 

I am referring to an unauthor- 
ized access to a decedent’s safe 
deposit box after the contents 
have been inventoried and released 
by the New York State Tax De- 
partment. It happens that I do 
not have many requests for ac- 
cesses of this kind because my 
company has, and favors the use 
of, a joint rental contract under 
the provisions of which we may 
allow access to either renter, or 
to the surviving renter, or to the 
legal representative of the de- 
ceased renter, without notice to 
the other. In most cases where 
the estate is too smail to warrant 
the expense of administration, 
therefore, we have a surviving 
joint renter to whom we may al- 
low access. Occasionally we are 
not so fortunate. 

Let us assume a safe is rented 
to a deceased individual. Upon 
inventory by the State Tax De- 
partment representative when the 
safe is opened in his presence and 
in the presence of an officer of 
our company and the petitioner, 
as required by an order of a New 
York Surrogate, the safe is found 
to contain only miscellaneous 
papers of no value, or a few “E” 
Bonds. We sometimes permit a 
surviving husband or wife to have 
access to such a safe, remove the 
contents and surrender it. We 
require an affidavit stating that 
the funeral expenses have been 
paid, that the renter died intes- 
tate leaving insufficient estate to 
warrant administration, and so 
on, together with a personal bond 
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of indemnity and a release waiver 
from the State Tax Department. 
More often, of course, we require 
administration of the estate. 

Some may think I am contra- 
dicting myself or may say that 
an unauthorized access is just as 
serious after the contents are in- 
ventoried as it was before. I think 
not. I think that an unauthor- 
ized: access to a safe deposit box 
before the court authorizes an ac- 
cess and before the contents are 
inventoried, will be construed as 
negligence. On the other hand, 
I think it would be very difficult 
to make out a case of negligence 
when access is allowed under the 
conditions I have described after 
an inventory has been made in ac- 
cordance with a Surrogate’s or- 
der. I think, therefore, that the 
former involves an unknown risk 
and the latter a specific risk. In 
the former, you wilfully ignore a 
procedure set up by law to locate 
and protect the will and inven- 
tory the contents of the safe. In 
the latter case, you virtually make 
delivery of the property inven- 
toried. In the former case, there 
is no basis for the use of judg- 
ment while in the latter there 
definitely is. The bank can be 
held responsible for an error of 
judgment in the latter case if it 
makes a wrong delivery but I do 
not think that the delivery would 
constitute a prima facie case of 
negligence. Nevertheless, let me 
repeat that I do not advise any- 
one to follow such a procedure. 
The safe way is to allow access 
only to a legal representative of 
the estate. 


Improper Court Orders. 


It is known that unauthorized 
accesses have been granted upon 
improper court orders. Strange 
as it may seem, some safe deposit 
men and bankers think that be- 
cause a court issues an order it 
follows that the court had auth- 
ority to issue the order and that 
it is in proper form. Insofar as 
the safe deposit business is con- 
cerned, the reverse is true at least 
fifty per cent of the time and I 
strongly urge that all court 
orders, other than the ordinary 
Will Search Orders with which 
we are all familiar, be referred to 
counsel before being acted upon. 
Not to do so seems to me to be 
a penny wise pound foolish policy. 
I would like to cite one case which, 
incidentally you will find in “Safe 
Deposit Decisions and Practice” 
on Page 71. “Roberts versus 
Stuyvesant Safe Deposit Com- 
pany.” 

The company permitted a po- 
lice captain, having a search war- 
rant, to break open Roberts safe 
deposit box. While it protested 
formally, none of the company’s 
officers asked to see the warrant, 
or inform themselves in regard to 
its contents or took any means 
to ascertain whether the contents 
of the box or any part of it was 
called for by the process under 
which the police assumed to take 
possession of the property. They 
made no attempt to notify Rob- 
erts and were negligent in other 
ways. If they had consulted an 
attorney, things might have been 
different. As it was, the loss 
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forced the company out of busi- 
ness. I would like to quote here 
from “Safe Deposit Decisions 
and Practice :” 

“When property, in the 
custody of a safe deposit 
company, is demanded by a 
third person under color of 
process, it becomes the duty 
of the safe deposit company 
to ascertain whether the 
process is such as requires 
him to surrender it; if it is 
not, it is the company’s right 
and duty to refuse to sur- 
render the property; also to 
offer such resistance to the 
taking and to adopt such 
measures to reclaiming it if 
taken as prudence demands. 

“While a safe deposit com- 
pany may excuse itself for 
permitting the property of 
the customer to be taken un- 
der a valid legal process, the 
company will be held for neg- 
ligence where it allows the 
property to pass into the 
hands of trespassers with a 
faulty writ of attachment.” 


' There are a number of other 
cases in “Safe Deposit Decisions 
and Practice” dealing with court 
orders which I suggest that you 
read. I will mention a few: 
Hallenbeck versus Parr— 
Page 13. 
Gregg versus Hilson—Page 
29. 
Moller versus Lincoln Safe 
Deposit Co.—Page 32. 
Sanford versus Richardson— 
Page 74. 
Stehli Silks Corp. versus Dia- 
mond—Page 159. 





Access Authority Lost. 

A safe deposit company or bank 
may be accused of allowing an 
unauthorized access even though 
it was properly authorized. This 
can happen if the records are 
carelessly kept and a power of 
attorney or a specific order auth- 
orizing an access is lost or im- 
properly filed. In such a case, 
the results could be just as dis- 
astrous as they would be if the 
depository had allowed an un- 
authorized access. Proper man- 
agement, with careful filing and 
protection of the records, is the 
only protection against a claim 
of this kind. 

A depository might find itself 
in a similar position if it accepted 
access authority by telephone 
with an agreement from the renter 
to immediately confirm the in- 
structions in writing. These in- 
structions might come from a cus- 
tomer who could be _ identified 
positively over the telephone and 
he might be a person of such ex- 
cellent character that the officer 
would have no hesitancy in com- 
plying with his instructions. He 
might be a director of the bank. 
The danger here is that the con- 
firming written authorization 
might never arrive because the 
renter is taken ill and dies shortly 
thereafter. The only safe way is 
to insist upon a written authoriza- 
tion before the access is permitted. 
Unauthorized Accesses On 
Account of Misinterpretation of 
Contract or Instructions. 


Unauthorized accesses have 
been allowed by depositories be- 


(Continued on Page 634) 





thant tabn Eoin ec NEARS XN ni nee Sam te ONT 


ts canes cnre Band SSA io 


ela a nS som 


aN aa een et Se 


recs OLOERIAE trent Nhe ViCA alban 


BANKING LAW ARTICLES 


JOSEPH A. NOBILE e G. RUDOLPH NOBILE 
Legal Editor Assistant Legal Editor 





State Statute of Limitations Inapplicable Where 
Enforcement of Federal Equitable Rights 
Involved 

Where creditors of a joint stock land bank bring suit 
against shareholders to enforce liability imposed on said share- 
holders by Federal Farm Loan Act, it is held that the right 
to enforce such liability is a federal right for which the sole 
remedy is in equity and is governed by the federal equitable doc- 
trine applicable to all federal statute of limitations. The 
federal court is not bound by state statute of limitation bar- 
ring recovery on such actions. This was decided in the case 
of Holmberg v. Armbrecht, Supreme Court of the United 
States, 66 Supreme Court Reporter 582. 

Petitioners, creditor of a joint stock land bank, brought suit 
in equity to enforce the liability imposed upon shareholders of 
the bank by section 16 of the Federal Farm Loan Act, equal to 
one hundred per cent of their holdings. After the bank closed 
its debts exceeded its assets by more than $3,000,000, the 
amount of its outstanding stock. Suit was accordingly brought 
in the federal district court for the District of Minnesota to 
determine and collect the assessment due under section 16. 
The suit failed on procedural grounds and was dismissed 
without prejudice to further action. After the years had 
elapsed the petitioners learned that one Bache had concealed 
his ownership of one hundred shares of the bank under the 
name of Armbrecht, against whom the original suit was 
brought. The instant action against Armbrecht and Bache 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1410. 
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was begun in the federal district court for the Southern Dis- 
trict of New York a year after discovery of the fraud. Bache 
died during the pendency of the suit and his executors were 
substituted as parties. 

The respondents made two defenses: (1) They invoked a 
New York statute of limitation barring such action after ten 
years, New York Civil Practice Act, section 58; (2) they 
urged laches, claiming that petitioners had unduly delayed 
commencement of the suit. Neither defense was sustained 
in the District Court, and judgment went against the re- 
spondents. 

The judgment was reversed by the Circuit Court of Ap- 
peals, wherein that court made no decision on the question of 
laches but relying on the decision in Guaranty Trust Co. v. 
York, 326 U.S. 99, 65 S.Ct. 1464, it held that the New York 
statute of limitation was controlling and that the mere lapse 
of ten years barred the action. 

It was held that the rule, as stated in Guaranty Trust Co. 
v. York, that when a State Statute bars recovery of a suit in 
_a State court on a State-created right, it likewise bars re- 
‘covery of such a suit on the equity side of a federal court 
brought there merely because it was “between citizens of differ- 
ent States” was not applicable in the instant case where the 
court was concerned with the enforcement of federal equitable 
rights. The instant case was governed by the federal doctrine 
that where a plaintiff has been injured by fraud and “remains 
in ignorance of it without any fault or want of diligence or care 
on his part, the bar of the statute does not begin to run until 
the fraud is discovered, though there be no special circum- 
stances or efforts on the part of the party committing the 
fraud to conceal it from the knowledge of the other party.” 

The court in its opinion, in part, stated: 


In Guaranty Trust Co. v. York, supra, we ruled that when a 
State statute bars recovery of a suit in a State court on a State- 
created right, it likewise bars recovery of such a suit on the equity 
side of a federal court brought there merely because it was “between 
citizens of different States” under Art. III, § 2 of the Constitution. 
The amenszbility of such a federal suit to a State statute of limitation 
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cannot be regarded as a problem in terminology, whereby the practical 
effect of a statute of limitation would turn on the content which 
abstract analysis may attribute to “substance” and “procedure.” 
We held, on the contrary, that a statute of limitation is a significant 
part of the legal rules which determine the outcome of a litigation. 
As such, it is as significant in enforcing a State-created right by an 
exclusively equitable remedy as it is in an action at law. But in 
the York case we pointed out with almost wearisome reiteration, in 
reaching this result, that we were there concerned solely with State- 
created rights. For purposes of diversity suits a Federal court is, 
in effect, “only another court of the State.” Guaranty Trust Co. v. 
York, supra, 326 U.S. at page 108, 65 S.Ct. at page 1469. The 
considerations that urge adjudication by the same law in all courts 
within a State when enforcing a right created by that State are 
hardly relevant for determining the rules which bar enforcement of 
an equitable right created not by a State legislature but by Congress. 


If Congress explicitly puts a limit upon the time for enforcing 
a right which it created, there is an end of the matter. The Con- 
gressional statute of limitation is definitive. See, e. g., Herget v. 
Central Nat. Bank & Trust Co., 324 U.S. 4, 65 S.Ct. 505. The rub 
comes when Congress is silent. Apart from penal enactments, Con- 
gress has usually left the limitation of time for commencing actions 
under national] legislation to judicial implications. As to actions 
at law, the silence of Congress has been interpreted to mean that it 
is federal policy to adopt the local law of limitation. See Campbell 
v. City of Haverhill, 155 U.S. 610, 15 S.Ct. 217, 39 L.Ed. 280; Chat- 
tanooga Foundry & Pipe Works v. City of Atlanta, 203 U.S. 390, 
27 S.Ct. 65, 51 L.Ed. 241; Rawlings v. Ray, 312 U.S. 96, 61 S.Ct. 
473, 85 L.Ed. 605. ‘The implied absorption of State statutes of 
limitation within the interstices of the federal enactments is a phase 
of fashioning remedial details where Congress has not spoken but left 
matters for judicial determination within the general framework of 
familiar legal principles. See Board of Com’rs of the County of 
Jackson, Kansas, v. United States, 308 U.S. 343, 349, 350, 351, 352, 
60 S.Ct. 285, 287, 288, 289, 84 L.Ed. 313. 

The present case concerns not only a federally-created right but 
a federal right for which the sole remedy is in equity. Wheeler v. 
Greene, 280 U.S. 49, 50 S.Ct. 21, 74 L.Ed. 160; Christopher v. 
Brussellback, 302 U.S. 500, 58 S.Ct. 350, 82 L.Ed. 388; Russell v. 
Todd, 309 U.S. 280, 285, 60 S.Ct. 527, 530, 84 L.Ed. 754. And so 
we have the reverse of the situation in Guaranty Trust Co. v. York, 
supra. We do not have the duty of a federal court, sitting as it were 
as a court of a State, to approximate as closely as may be State law 
in order to vindicate without discrimination a right derived solely from 
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a State. We have the duty of federal courts, sitting as national 
courts throughout the country, to apply their own principles in 
enforcing an equitable right created by Congress. When Congress 
leaves to the federal courts the formulation of remedial details, it 
can hardly expect them to break with historic principals of equity in 
the enforcement of federally-created equitable rights. 

Traditionally and for good reasons, statutes of limitation are 
not controlling measures of equitable relief. Such statutes have been 
drawn upon by equity solely for the light they may shed in deter- 
mining that which is decisive for the chancellor’s intervention, namely, 
whether the plaintiff has inexcusably slept on his rights so as to 
make a decree against the defendant unfair. See Russell v. Todd, 
supra, 309 U.S. at page 289, 60 S.Ct. at page 532, 84 L.Ed. 754. 
“There must be conscience, good faith, and reasonable diligence, to 
call into action the powers of the court.” McKnight v. Taylor, 1 
How. 161, 168, 11 L.Ed. 86. A federal court may not be bound by 
a State statute of limitation and yet that court may dismiss a suit 
where the plaintiffs’ “lack of diligence is wholly unexcused; and both 
the nature of the claim and the situation of the parties was such 
as to call for diligence.” Benedict v. City of New York, 250 U.S. 
321, 328, 39 S.Ct. 476, 478, 63 L.Ed. 1005. <A suit in equity may 
fail though “not barred by the act of limitations.” McKnight v. 
Taylor, supra; Alsop v. Riker, 155 U.S. 448, 15 S.Ct. 162, 39 L.Ed. 
218. 

Equity eschews mechanical rules ; it depends on flexibility. Equity 
has acted on the principle that “laches is not, like limitation, a mere 
matter of time; but principally a question of the inequity of per- 
mitting the claim to be enforced,—an inequity founded upon some 
change in the condition or relations of the property or the parties.” 
Galliher v. Cadwell, 145 U.S. 368, 373, 12 S.Ct. 873, 875, 36 L.Ed. 
738; see Southern Pacific Co. v. Bogert, 250 U.S. 483, 488, 489, 39 
S.Ct. 583, 535, 536, 63 L.Ed. 1099. And so, a suit in equity may 
lie though a comparable cause of action at law would be barred. If 
want of due diligence by the plaintiff may make it unfair to pursue 
the defendant, fraudulent conduct on the part of the defendant may 
have prevented the plaintiff from being diligent and may make it 
unfair to bar appeal to equity because of mere lapse of time. 


Equity will not lend itself to such fraud and historically has 
relieved from it. It bars a defendant from setting up such a fraudulent 
defense, as it interposes against other forms of fraud. And so this 
Court long ago adopted as its own the old chancery rule that where 
a plaintiff has been injured by fraud and “remains in ignorance of 
it without any fault or want of diligence or care on his part, the 
bar of the statute does not begin to run until the fraud is discovered, 





A LAT AS BOON SN OI EC SA SN SEER ANS BSS REN i St SSE Norbert A aa ART EAE NRA ne AE a ALN hei 





: 
| 
i 
} 
j 
| 
8 
; 
’ 
| 
; 
| 
j 
] 
| 
; 


cceetneiice aciediemmadh cae pomaaceran naar Eee Ta TT Eee EOE TTE Te TT 


| 








THE BANKING LAW JOURNAL 473 


though there be no special circumstances or efforts on the part‘of the 
party committing the fraud to conceal it from the knowledge of the 
other party.” Bailey v. Glover, 21 Wall. 342, 348, 22 L.Ed. 636; and 
see Exploration Co. v. United States, 247 U.S. 435, 38 S.Ct. 571, 
62 L.Ed. 1200; Sherwood v. Sutton, Fed. Cas. No. 12,782, 5 Mason 
143. 

This equitable doctrine is read into every federal statute of limi- 
tation. If the Federal Farm Loan Act had an explicit statute of 
limitation for bringing suit under § 16, the time would not have 
begun to run until after petitioners had discovered, or had failed in 
reasonable diligence to discover, the alleged deception by Bache which 
is the basis of this suit. Bailey v. Glover, supra; Exploration Co. v. 
United States, supra; United States v. Diamond Coal Co., 255 U.S. 
323, 333, 41 S.Ct. 335,837, 65 L.Ed. 660. It would be too incongru- 
ous to confine a federal right within the bare terms of a State statute 
of limitation unrelieved by the settled federal equitable doctrine as to 
fraud, when even a federal statute in the same terms would be given the 
mitigating construction required by that doctrine. 

We conclude that the decision in the York case is inapplicable to 
the enforcement of federal equitable rights. The federal doctrine 
applied in Bailey v. Glover, supra, and in the series of cases follow- 
ing it, governs. When the liability, if any, accrued in this case, cf. 
Rawlings v. Ray, supra, 312 U.S. at page 98, 61 S.Ct. at page 474, 
85 L.Ed. 605, and whether the petitioners are chargeable with laches, 
see Foster v. Mansfield, Coldwater & L. M. Railroad Co., 146 U.S. 
88, 99, 13 S.Ct. 28, 32, 36 L.Ed. 899; Southern Pacific Co. v. Bogert, 
supra, 250 U.S. at page 488, 39 S.Ct. at page 535, 63 L.Ed. 1099, 
are questions as to which we imply no views. We leave them for 
determination by the Circuit Courts of Appeals to which the case is 
remanded. 

Reversed and remanded. 


Mr. Justice RUTLEDGE, concurring. 

I agree with the result and with the opinion, reserving however 
any intimation, explicit or implied, as to the full scope to which the 
doctrine of Guaranty Trust Co. v. York, 326 U.S. 99, 65 S.Ct. 1464, 
may be applied in diversity cases. Many of the considerations now 
stated by the Court for refusing to extend that doctrine to cases con- 
cerning federally created rights, relating to the flexibility of remedies 
in equity either to cut down or to extend the state statutory period of 
limitations, seemed to me to be applicable whenever a federal court 
might be asked to extend the aid of its equity arm, whether in its 
diversity jurisdiction or other. The ruling in the York case however 
may be accepted generally for diversity cases and, moreover, rejected 
for extension to cases of this sort, without indicating that there may 
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not be some cases even of diversity jurisdiction to which federal 
courts may not be required to apply it. With this reservation I 
join in the Court’s action. 


Drawee Bank Entitled to Recover Money from 
Indorsers of Forged Check 


A drawee may recover money paid out on a check which 
bears a forged indorsement. ‘The fact that a cashier’s check 
is involved does not alter the rule. This was decided in the 
case of Franklin Square National Bank v. Great Atlantic 
Building Material Supply Corporation, Supreme Court, 60 
N. Y. Supp. 352. 

One L, a defendant in the instant case, applied to the 
plaintiff bank on behalf of a corporation for an F.H.A. loan. 
Believing that L was, as he represented himself to be, the 
president of the corporation, plaintiff gave L cashier’s checks 
made to the corporation as payee amounting to $2,500, and 
received in return a note in the amount of $2,874.50 to which 
L signed the corporation’s name. The note also bore the 
signatures of L and another individual. L’s acts were entirely 
unauthorized. The checks were not received by the corpor- 
ation. Instead, L indorsed the corporation’s name on the 
checks and transmitted them to defendant G. The checks 
were indorsed by defendant G and deposited with defendant 
M, which indorsed and forwarded the checks to defendant 
trust company, which in turn indorsed and forwarded them 
to defendant Federal Reserve Bank. 

Plaintiff, not yet aware of the fraud and believing all prior 
indorsements to be genuine, paid the amount of the checks to 
Federal Reserve Bank, and the proceeds were remitted up the 
line to defendant G. No part of the loan has ever been repaid 
to plaintiff. 

The plaintiff’s original complaint was dismissed, with leave 
to amend. Defendants contended that in spite of amend- 
ments made to meet the suggestions of the court, the complaint 
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still failed to show that plaintiff sustained any loss,’ since 
plaintiff still held the note, on which it was entitled to payment 
from the two individuals if not from the corporate maker. 
Plaintiff contended that rule wherein indorsers warrant the 
genuineness of ‘previous indorsements was applicable in the 
instant case and that an immediate right of action accrued 
when the defendants received the proceeds of the check and 
that it was under no duty to sue on the note. 

It was held that despite the defendant’s contention that 
there was no loss shown by the plaintiff, the plaintiff can 
maintain its action for recovery of its own money. The very 
nature of the liability renders irrelevent the question of loss. 
The court further held that the defendants as subsequent 
indorsers and not the plaintiff, as drawee, had the burden of 
pursuing L, the forger, notwithstanding the fact that L de- 
ceived the plaintiff as well as defendants. In its opinion the 
court said: 


Defendant Loggia applied to the plaintiff bank on behalf of the 
Hamilton Ridge Corporation for an F.H.A. loan. Believing that 
Loggia was, as he represented himself to be, the president of the 
corporation, plaintiff gave Loggia cashier’s checks, made to the 
corporation as payee amounting to $2,500, and received in return a 
promissory note in the amount of $2,874.50, to which Loggia signed 
the corporation’s name. The notes also bore the signatures of Loggia 
and another individual. Loggia’s acts were entirely unauthorized. 
The checks were not received by the corporation. Instead, Loggia 
endorsed the corporation’s name on the checks and transmitted them 
to defendant Great Atlantic. ‘The checks were endorsed by Great 
Atlantic and deposited with defendant Montrose, which endorsed 
and forwarded the checks to defendant Manufacturers Trust, which 
in turn endorsed and forwarded them to defendant Federal Reserve 
Bank. Plaintiff, not yet aware of the fraud and believing all prior 
endorsements to be genuine, paid the amount of the checks to Federal 
Reserve Bank, and the proceeds were remitted up the line to defendant 
Great Atlantic. No part of the loan has ever been repaid to plaintiff. 

The original complaint in the action was dismissed, with leave to 
amend. Defendants contend that in spite of amendments made to 
meet the suggestions of the learned Justice at Special Term, the 
complaint still fails to show that the plaintiff sustained any loss, 
since plaintiff still holds the note, on which it is entitled to payment 
from the two individuals if not from the corporate maker. 
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Plaintiff urges the general proposition that endorsers warrant the 
genuineness of previous endorsements. It argues that “an immediate 
right of action accrued” when the defendants received the proceeds 
of the checks and that it is under no duty to sue on the promissory 
note. 

A drawee may recover money paid out on a check which bears a 
forged endorsement. ‘There is a conflict of judicial opinion as to 
whether the recovery is based on the warranty principle to which 
plaintiff calls attention—the liability of endorsers as guarantors runs 
only to holders in due course, Negotiable Instruments Law, § 116—or 
whether recovery is based upon principles of quasi contract. Cf. 
American Exchange National Bank v. Yorkville Bank of New York, 
122 Misc. 616, 204 N.Y.S. 621, affirmed without opinion 1st Dept., 
210 App.Div. 885, 206 N.Y.S. 879 with Dousmanis v. Colonial Bank, 
App.Term, Ist Dept., 184 Misc. 472, 235 N.Y.S. 489. But there is 
no question that the recovery may be had. Corn Exchange Bank v. 
Nassau Bank, 91 N.Y. 74, 43 Am.Rep. 655; Canal Bank v. Bank 
of Albany, 1 Hill 287. ‘The fact that a cashier’s check is involved 
does not alter the application of the rule. Moler v. State Bank of 
Bigelow, 176 Minn. 449, 223 N.W. 780, 62 A.L.R. 799; First National 
Bank of Kansas City v. Produce Exchange Bank, 338 Mo. 91, 89 
S.W. 2d 33. 

Defendant’s position is that the rule should not be applied where 
there is no showing of loss. The very nature of the liability, however, 
renders irrelevant the question of loss (apart from the loss involved 
in the fact that the drawee pays out money on the check). The 
drawee “is suing to recover its own money . . . and is not recouping 
a loss...” American Exchange National Bank v. Yorkville Bank 
of New York, supra, 122 Misc. at page 626, 204 N.Y.S. at page 630. 
“. . . the money remains, in equity and good conscience, the property 
of the payer, and may be recovered back by him, without any previous 
demand, as money had and received to his use.” Leather Manufac- 
turers’ Nat. Bank v. Merchants’ Nat. Bank, 128 U.S. 26, 35, 9 S.Ct. 
3, 5, 82 L.Ed. 342. The foregoing quotations, it will be noted, are 
from opinions which adopt divergent views as to whether warranty or 
_ quasi contract furnishes the basis for liability. 

Apparently the question whether a showing of loss is necessary 
has arisen infrequently. In American Exchange National Bank v. 
Yorkville Bank of New York, supra, plaintiff’s depositor drew checks 
which were fraudulently endorsed and ultimately deposited in the 
defendant bank, which presented them to plaintiff and received pay- 
ment. In deciding in plaintiff’s favor, the court struck out defenses 
based on the contention that the plaintiff, for various reasons, was 
not liable to its depositor and therefore suffered no loss. The de- 
cision was based upon the double ground that the plaintiff was liable 
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to its depositor and that, in any event, the question of loss was ‘not 
material. On similar facts, the court in Clearfield Nat. Bank v. 
Madera Nat. Bank, 87 Pa.Super. 564, affirmed a judgment for the 
drawee bank, rejecting the point “that since the bank, after paying 
the check out, marked it ‘paid’ and charged it against the account 
of the drawer and has never credited it in the said account, it was 
not in a position to bring suit.” Courts applying the statute of 
limitations in such a situation, while dealing with a different problem, 
emphasize the nature of the liability by pointing out that it arises 
“immediately” upon the drawee’s payment on the forged instrument. 
Leather Manufacturers’ Nat. Bank v. Merchants’ Nat. Bank, supra; 
Mount Vernon Trust Co. v. Federal Reserve Bank of New York, 267 
App.Div. 882, 46 N.Y.S.2d 450. 


The basic theory being what it is, the fact that a cashier’s check 
is involved would not seem to make any difference in the application 
of the principle that loss is immaterial and in First National Bank of 
Kansas City v. Produce Exchange Bank, 338 Mo. 91, 89 S.W.2d 33, 
it was so held. Wilson, an office manager for several construction 
companies, presented checks of the companies to plaintiff bank and in 
return obtained cashier’s checks made out to Edgar, a superintendent 
of one of the companies. Wilson endorsed the checks to himself and 
signed Edgar’s name. Edgar remained ignorant of the entire tnans- 
action. Defendant was a subsequent endorser. No loss was pleaded 
or proved. Defendant contended, among other things, that plaintiff 
was insured by Lloyd’s of London and had received a compromise 
settlement from Lloyd’s on what it had paid out. The court explicitly 
rejected this contention and gave judgment for plaintiff, saying, ““The 
suit is to recover the money, and is not dependent upon whether the 
loss will eventually accrue to plaintiff, nor is the suit based upon the 
checks” (338 Mo. at page 100, 89 S.W.2d at page 38). 

The ultimate question is, who shall pursue the forger? Defendants 
are subsequent endorsers and plaintiff is dnawee, and this distribution 
of roles would, under the general principles affecting negotiable instru- 
ments, put the burden upon defendants. The fact that in this case 
the forger deceived plaintiff as well as defendants should not alter the 
operation of these principles. The underlying policy consideration 
in this field of law is ease in ascertaining the rights and liabilities 
which flow from dealings in commercial paper. There is thus an 
initial presumption against the modification and complication of 
general rules in order to meet what are thought to be the needs of 
particular situations. The rules should certainly not be varied in the 
absence of compelling reasons. The possibility that plaintiff’s care- 
lessness may have been as great as or greater than that of any 
endorser does not present such a reason. The rule that loss is irrele- 
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vant should be applied here as well as in the kindred situations 
described above. 

The motion to dismiss the complaint is denied. The moving defend- 
ants may have ten days after service of a copy of the order hereon, 
with notice of entry, within which to serve their answers. 


Federal Court Has Jurisdiction of Suit by Federal 
Deposit Insurance Corporation 


The Federal Deposit Insurance Corporation (hereinafter 
referred to as F.D.I.C.) brought suit against a stockholder 
of closed state bank in receivership, pursuant to an agreement 
between said sole stockholder and the F.D.1.C., whereby the 
sole stockholder agreed to hold a certain fund in escrow pend- 
ing a determination of the right of the F.D.L.C. to interest on 
insured deposits during liquidation of the state bank by “a 
court of competent general jurisdiction.” It was held that 
the matter is one arising under laws of United States granting 


jurisdiction to the federal district court. A federal district . 


court judge erred in dismissing the action on the ground that 
the controversy was not one arising under the laws of the 
United States granting federal jurisdiction. 

It also held that the general statute of limitations and not 
the special statute limiting period for filing suits on claims 
rejected by the state finance commissioner is applicable to 
suit of the F.D.I.C. against the escrow stockholder for a 
determination of its interest rights. It was further held that 
the F.D.L.C. is not entitled to interest on interest rights from 
the date of escrow agreement with stockholder. This was 
decided in the case of Federal Deposit Insurance Corporation 
v. George-Howard, U.S. Circuit Court of Appeals, 153 Fed. 
Rep. (2d) 591. 

The court in its opinion, in part, stated: 


As to the first holding, the statute creating the Federal Deposit 
Insurance Corporation, after giving the Corporation power generally 
to “sue and be sued, complain and defend, in any court of law or 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 536-538. 
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equity, State or Federal,” further expressly provides, 12 U.S.C.A. § 
264(j), Fourth, 49 Stat. 692, that “All suits of a civil nature at 
common law or in equity to which the Corporation [in its own capac- 
ity] shall be a party shall be deemed to arise under the laws of the 
United States.” ‘This special provision reasonably can only mean 
that all such suits to which the Corporation is a party in its own 
capacity must legally be regarded as arising under the laws of the 
United States, within the jurisdiction granted to the federal District 
Courts by section 24(1) (a) of the Judicial Code, 28 U. S. C. A. 
§41(1) (a). 

But even without this express statutory provision, the suit still 
would have had to be regarded as one arising under the laws of the 
United States, within the settled jurisdictional meaning of section 
24(1) (a) of the Judicial Code. The Federal Deposit Insurance 
Corporation is a federal corporation and is one in which the Govern- 
ment owns more than one-half of the capital stock. The Supreme 
Court has consistently held, from the early case of Osborn v. Bank 
of U.S. (as interpreted in the Pacific Railroad Removal Cases, Union 
Pac. R. Co. v. Myers, 115 U.S. 1, 5 S.Ct. 1118, 29 L.Ed. 319), 9 
Wheat. 738, 22 U.S. 738, 6 L.Ed. 204, on down, that suits generally 
by or against federal corporations are suits “arising under the laws 
of the United States,” except as Congress may choose specifically 
to limit the meaning or application of that term. Thus, in Federal 
Intermediate Credit Bank of Columbia v. Mitchell, 277 U. S. 213, 
217, 48 S.Ct. 449, 451, 72 L.Ed. 854, the court said that, “in the 
absence of enactments plainly expressing that purpose, Congress will 
not be held to have intended to restrict that jurisdiction”, and 
again, in Gully v. First Nat. Bank in Meridian, 299 U.S. 109, 114, 
57 S.Ct. 96, 98, 81 L.Ed. 70, in commenting on the consistent line 
of decision in such cases, that “within their special field there was no 
thought to disturb them.” 

Congress has from time to time limited the general jurisdictional 





1The jurisdiction here rests on section 24 (1) (a) of the Judicial Code, 28 
US.C.A. § 41 (1) (a), since the provision in 12 U.S.C.A. § 264 (j) Fourth, 49 
‘Stat. 692, contains no separate grant of jurisdiction, such as is contained in the 
provision applicable to the Federal Reserve Banks, 12 U.S.C.A. § 682, 48 Stat. 
184, where there is added “and the district courts of the United States shall 
have original jurisdiction of all such suits.” This grant has been held to confer 
jurisdiction independently of section 24 (1) (a) of the Judicial Code. See 
Federal Reserve Bank of Richmond v. Kalin, 4 Cir., 77 F.2d 50; Federal Reserve 
Bank of Atlanta v. Atlanta Trust Co., 5 Cir., 91 F.2d 2838, 117 A.L.R. 1160; 
British-American Tobacco Co. v. Federal Reserve Bank of New York, 2 Cir., 
105 F.2d 985. 

Incidentally, the opinion of the Supreme Court in D’Oench, Duhme & Co., 
v. Federal Deposit Insurance Corporation, 315 U.S. 447, 62 S.Ct. 676, 86 L.Ed. 
956, seems to us to constitute a clear recognition of federal jurisdiction over 
suits by or against the Corporation. 
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meaning of the term “arising under the laws of the United States” 


in its application to federal incorporation, which restricting statutes 
have been listed in the opinion in People of Puerto Rico v. Russell & 
Co., 288 U.S. 476, 485, 53 S.Ct. 447, 77 L.Ed. 903. The last of 
the statutes, enacted in 1925, 28 U.S.C.A. § 42, 43 Stat. 941, limits 
the jurisdictional meaning of section 24(1) (a) of the Judicial Code 
generally in this class of cases to “any suit, action, or proceeding 
brought by or against a corporation incorporated by or under an 
Act of Congress wherein the Government of the United States is the 
owner of more than one-half of its capital stock.”* But suits by or 
against a federal corporation in which the Government owns more 
than one-half of the capital stock thus still constitute, within the 
doctrine of Osborn v. Bank of U. S., supra, 9 Wheat. 738, 22 U.S. 
738, 6 L.Ed. 204, suits arising under the laws of the United States, 
for jurisdictional purposes of section 24(1) (a) of the Judicial Code. 
Since that was the situation in the present case, and the amount in 
controversy exceeded the statutory requirement, the District Court 
had jurisdiction on this ground also. Cf. Federal Intermediate 
Credit Bank of Columbia v. Mitchell, supra, 277 U.S. 213 at page 
217, 48 S.Ct. 449, 72 L.Ed. 854; Gully v. First Nat. Bank in Meri- 
dian, supra, 299 U.S. 109 at page 113, 57 S.Ct. 96, 81 L.Ed. 70; 
1 Moore’s Federal Practice 105; 1 Cyclopedia of Federal Procedure, 
2d Ed., § 269. 

As to the trial court’s second holding, we are unable on the facts 
of the situation to see any sound reason why a federal court should 
refuse to exercise jurisdiction for comity reasons. The Commis- 
sioner of Finance of Missouri had filed his final report as statutory 
receiver, with the state circuit court having supervisory jurisdiction 
of. the liquidation, and had been permitted to be discharged. Instead 
of objecting to the discharge of the Commissioner as such receiver, 
on the ground that he had not satisfied the Corporation’s claim in 
full by payment of interest on it as an inherent incident, and asking 
the state circuit court to direct the Commissioner to make such 
payment out of the surplus funds on hand, as it would seem that the 
Corporation could have done, the Corporation and the sole stock- 
holder chose to enter into an agreement which deferred the settling 





2The special provision of 12 U.S.C.A. § 264(j), Fourth, 49 Stat. 692, that 
“All suits of a civil nature at common law or in equity to which the Corporation 
[in its own capacity] shall be a party shall be deemed to arise under the laws of 
the United States,” would appear to have been intended to leave the term 
“arising under the laws of the United States,” in section 24 (1) (a) of the Judicial 
Code, subject to its full meaning under the doctrine of the Osborn case, in suits 
by or against the Federal Deposit Insurance Corporation, whether the Govern- 
ment should continue to own more than one-half of the capital stock or not, 
and .to make the limitation upon the meaning of that term in 28 U:S.C.A. § 42, 
43 Stat. 941, inapplicable to the Corporation. 
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of that question and left it a matter for litigation solely between 
themselves. ‘The effect of the agreement was to allow the Commissioner 
to be discharged as receiver by the state circuit court and the sur- 
plus funds be turned over to the sole stockholder; to require the sole 
stockholder to place in escrow, as a protection to the Corporation, 
a sum equal to the interest on the principal amount of the Corpora- 
tion’s claim from the closing of the bank to the time the principal 
was paid by the Commissioner; and to leave the determination of the 
Corporation’s right to interest during the liquidation, and the dis- 
position of the escrow fund which would result therefrom, to personal 
litigation between the Corporation and the sole stockholder in “a 
court of competent general jurisdiction.” 

It will be noted that the agreement did not provide that such 
litigation was required to be instituted in the state circuit court which 
had supervised the liquidation, but merely in “a court of competent 
general jurisdiction,” which manifestly, we think, was intended to mean 
in the situation any court that would have jurisdiction of the sub- 
ject matter and the parties. Nor did the state circuit court, in dis- 
charging the Commissioner as receiver and authorizing a distribution 
of the surplus assets to the sole stockholder subject to the agreement, 
purport to reserve unto itself jurisdiction of the litigation in which 
the Corporation and the sole stockholder might engage. And there 
could hardly be said to be any public policy or interest that would 
be served by requiring the parties to present the controversy to the 
state circuit court, since, with all other claims of creditors paid, the 
receivership closed, and the escrow fund made security for the Cor- 
poration’s rights by personal agreement, there was no one except the 
Corporation and the sole stockholder who could possibly have any 
interest in or be affected by the outcome of the litigation between 
them. 

The situation therefore was not, as the trial court suggested, 
similar in its material aspects to that in Federal Deposit Insurance 
Corporation v. Citizens State Bank of Niangua, 8 Cir., 180 F.2d 102, 
where we thought the Corporation’s right to interest on its deposit 
claim should be left to the state circuit court supervising the liquida- 
tion, on comity considerations, because in that case the receivership 
had not yet been closed but was ready for termination and final 
distribution; the state circuit court as an incident of such closing 
would apparently be required to pass upon the same question of 
interest right in relation to the claims of other creditors whose deposits 
had exceeded the amount insured by the Corporation; an attempt 
by the federal court to resolve the question, which at that time had 
not been settled by any Missouri appellate court decision, might 
complicate or delay the closing of the receivership, since such an 
adjudication as to the Corporation would not be binding on the state 
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circuit court as to claims of other creditors and so could not settle 
the question generally in the receivership, and, if the state circuit 
court should take a contrary view on the other claims, a needless 
and unseemly conflict in decision and results to creditors might be 
occasioned in the same liquidation; and, finally, as we stated in the 
opinion, 130 F.2d at page 105, it was the plain province and duty 
of the state circuit court, in directing and supervising the distribution 
of the bank’s assets, to enter in any event such orders as might be 
necessary to compel the Commissioner to recognize the inherent inci- 
dents and distributive attributes under Missouri law of the allowed 
claims of creditors, in effecting the ratable distribution of assets to 
creditors which the Missouri statutes contemplated, and there was 
no reason to presuppose that this would not be done or to attempt 
in the circumstances to control the performance as to a single credi- 
tor. 

But these reasons, which seemed to us persuasive in the Citizens 
State Bank of Niangua case, are not present here. Any refusal by 
a federal court to exercise its jurisdiction for comity reasons neces- 
sarily must rest on the facts of the individual case. Generally speak- 
ing, a federal court may not refuse to exercise its jurisdiction on 
comity considerations, “except in special and peculiar circumstances,” 
Commonwealth Trust Co. of Pittsburgh v. Bradford, 297 U.S. 613, 
618, 56 S.Ct. 600, 602, 80 L.Ed. 920, and on the basis of “such 
limitations as traditionally justify courts in declining to exercise 
the jurisdiction which they possess”, Meredith v. City of Winter 
Haven, 320 U.S. 228, 237, 64 S.Ct. 7, 12, 88 L.Ed. 9. See also 
Kline v. Burke Construction Co., 260 U.S. 226, 43 S.Ct. '79, 67 L.Ed. 
226, 24 A.L.R. 1077; Markham v. Allen, 66 S.Ct. 296. In the present 
case, as we have indicated, there was no sound basis for refusing to 
exercise federal jurisdiction as a matter of comity. 

On this conclusion, there remain to be considered two further 
questions—(a) whether under Missouri law a depositor is entitled 
to interest on his claim during liquidation, where there are surplus 
assets, and (b), if so, whether the Corporation’s right to demand 
interest in the present situation was barred as a matter of Missouri 
limitation. 

On the first question, we think it clear that under Missouri law 
a depositor is entitled to interest on his allowed claim in a bank 
liquidation, from the closing of the bank until the principal is paid, 
if there is an ultimate surplus available for interest-payment pur- 
poses. The case of Federal Deposit Insunance Corporation v. Farmers 
Bank of Newtown, 180 S.W.2d 532, so holds, and this is the rule 
generally, as the numerous decisions from other jurisdictions cited in 
the opinion, 180 S.W.2d 532 at page 535, show. The right to 
have interest paid in such a situation is an inherent incident of the 
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allowed claim and does not depend upon any particular form of 
presentation or demand against the receiver. 180 S.W.2d 532 at page 
587; and/of Federal Deposit Insurance Corporation v. Citizens State 
Bank of Niangua, 8-Cir., 180 F.2d 102, 105, footnote 12. 


On the second question, the Farmers Bank of Newtown case, supra, 
180 S.W.2d 532 at page 537 and 538, also is determinative that the 
Corporation’s right to interest in the present situation was not barred 
by limitation. The contention of the sole stockholder that the right 
to the payment of interest is barred rests upon section 7932, Mo. 
R.S.A., which provides: “When the time within which the commissioner 
is required to approve or reject claims has expired and at any time 
within six months thereafter, a claimant whose claim has been duly 
filed and has not been approved by the commissioner may institute 
and maintain an action thereon against such corporation. No action 
shall be maintained against such corporation while the commissioner 
is in possession of its affairs and business unless brought within the 
period of limitation specified in this section.” ‘The suit here was not 
brought within six months of the time that the Commissioner was 
required to approve or reject claims generally, nor within six months 
of the time that the Corporation subsequently made demand upon 
the Commissioner for the payment of interest by a separate claim 
statement and the Commissioner refused the demand. The Farmers 
Bank of Newtown case holds that the special limitation in section 
7932, Mo.R.S.A., is not applicable to the right of depositors to de- 
mand interest upon the principal of their allowed claims out of such 
surplus assets as have been turned over by the receiver to the stock- 
holders or their agent, with (we take it) the question of interest 
rights legally left open as to such assets at the time the distribution 
is made.* ‘There is no basis or warrant for us to declare, as the 
sole stockholder seeks to have done, that this, is not the Missouri law. 
Under Fidelity Union Trust Co. v. Field, 311 U.S. 169, 177, 178, 
61 S.Ct. 176, 85 L.Ed. 109, and West v. American Telephone & 
Telegraph Co., 311 U.S. 223, 237, 61 S.Ct. 179, 85 L.Ed 139, 132 
A.L.R. 956, we must accept the decisions of a state intermediate 
court on questions of state law, “unless * * * convinced by other 
persuasive data that the highest court of the state would decide other- 
wise.” 311 U.S. 223 at page 237, 61 S.Ct. 179, at page 183, 85 
L.Ed. 139, 132 A.L.R. 956. 

In the present case, the order of the state circuit court authoriz- 





’Presumably, if the state circuit court, in closing the receivership and au- 
thorizing distribution of the surplus assets to the stockholders or their agent, 
should also enter an order denying the right of the depositors to interest upon 
their allowed claims, of which the depositors had notice, this would constitute 
an adjudication, requiring an appeal, and would preclude the maintenance 
of an action as in the Farmers Bank of Newtown case. 
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ing the distribution of the surplus funds to the sole stockholder 
specifically left open the question of the Corporation’s right to in- 
terest on its allowed claim, as against the escrow fund, pursuant to 
the intent and agreement of the parties. There can be no question, 
therefore, that under any narrow view even that might be taken of 
the Farmers Bank of Newtown case, the present situation is within 
the rule there laid down. An observation as to the rationale of the 
rule in its relation to the present situation might be made. It can 
hardly be doubted, we think, from the inherent nature and purpose 
of a bank receivership and the power of the state circuit court under 
the Missouri statutes to control all distributions, that the Corpora- 
tion could, at any time after the surplus funds had become available 
for that purpose and remained in the Commissioner’s hands, or at 
least at such time as the Commissioner should undertake to obtain 
authority from the court to make other disposition of them, have 
made application to the court for an order requiring the Commissioner 
to use such funds to pay interest upon the claim. This would be 
nothing more than a demand for payment in full of the allowed 
claim and its inherent incidents, to which the Corporation was en- 
titled as a matter of law in such a situation. Certainly the limitation 
in section 7932, Mo.R.S.A., could have no possible application to 
such a demand and attempt in the receivership to obtain satisfaction 
of the allowed claim in full. No more would the limitation soundly 
be applicable to a shifting of the right to full satisfaction from the 
receivership to a holding of the surplus assets by a stockholder, 
especially where, as here, the stockholder had specifically taken the 
assets subject to the right. In such a situation, the general statute 
of limitations, and not the special limitation of section 7932, Mo. 
R.S.A., would be applicable to the attempt of the creditor to obtain 
interest upon his allowed claim against the stockholder out of the 
distributed assets. 

The Corporation has urged that it is entitled to interest upon 
its interest rights from the date of the escrow agreement. It would 
have had no right to such a compounding in the receivership and the 
agreement between the parties created no such general right on the 
transfer of the surplus assets by the court from the receiver to the 
sole stockholder, nor is the escrow fund shown to have had any earn- 
ings. 

The judgment is reversed and the case is remanded to the District 
Court with directions to enter a judgment declaring that the Cor- 
poration is entitled to interest in the amount of $6,877.19 upon its 
allowed claim from the closing of the bank to the payment of the 
principal of its claim, and ordering the escrow holder to pay to the 
Corporation the escrow fund in the amount of $6,877.19 in satis- 
faction of this right. 
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National Bank Directors Approving Loan in Violation 
of Federal Statute Limit Held Liable for Loss 
Sustained by Bank 


Where directors of national bank approve an additional 
loan to a debtor of bank to whom a loan had previously been 
made and said additional loan is for the purpose of obtaining 
control of all assets of the debtor thus securing payments of 
original loan and the additional loan renders the indebtedness 
excessive of the amount permitted by federal statute (U.S. C. 
A. Title 12, sec. 84, 93), it is held that the bank directors 
assenting to loan are liable for loss sustained by bank notwith- 
standing the fact that the directors acted in good faith. The 
directors approving the excessive loan are under obligation to 
restore bank to the same financial condition it had prior to the 
making of the additional loan. Receiver however, is not 
entitled to all benefits from transaction and to fix liability for 
all losses on the bank directors. This was decided in the case 
of Federal Deposit Insurance Corporation v. Mapp’s Ex’r. 
Supreme Court of Appeals of Virginia, 37 S. E. Rep. (2d) 
23. In its opinion, the court said: 

The action is based upon the alleged violation of two Federal 
statues— U.S.C.A., Title 12, secs. 84, 93 (U.S.Rev.Stat., secs. 5200, 
5239). Section 84 prohibits any national bank from making a loan 
to any one person of more than 10% of the amount of the unimpaired 
combined capital stock and surplus. The pertinent provision of 
section 98 was quoted and construed in Corsicana National Bank v. 
Johnson, 251 U.S. 68, 71, 40 S.Ct. 82, 64 L.Ed. 141.* It is the 

on ‘Sec. 5239. If the directors of any national banking association shall knowingly 
violate, or knowingly permit any of the officers, agents, or servants of the association 
to violate any of the provisions of this title, all the rights, privileges. and franchises 
of the association shall be thereby forfeited. * * * And in cases of such violation, every 
director who participated in or assented to the same shall be held liable in his per- 
sonal and individual capacity for all damages which the association, its shareholders, 
or any other person, shall have sustained in consequence of such violation.’ 

“Under the: rule settled by familiar decisions of this court, in order for the bank 
to prevail in this action it must appear not only that the liabilities of a person, 
company, firm, etc., to the bank for money borrowed were permitted to exceed the 
prescribed limit, but that defendant, while a director, participated in or assented to 
the excessive loan or loans not through mere negligence, but knowingly and in effect 
intentionally (Yates v. Jones National Bank, 206 US. 158, 180. 27 S.Ct. 638, 51 
L.Ed. 1002), with this qualification, that if he deliberately refrained from investigating 
that which it was his duty to investigate, any resulting violation of the statute 
must be regarded as ‘in effect intentional’ (Thomas v. Tavlor, 224, US. 73, 82, 32 


S.Ct. 408, 56 L.Ed. 678; Jones National Bank v. Yates, 240 US. 541, 555, 36 S.Ct. 429, 
60 L.Ed. 788).” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 918. 
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duty of the State court to follow the interpretation and construction 
placed on the statutes by the Federal courts. 

The Parksley National Bank, under its charter from the Federal 
Government conducted a bank for a number of years at Parksley, 
Virginia. During the depression, beginning in 1929, the bank acquired 
in due course three parcels of realty—Mason’s storehouse in the 
town of Parksley for $25,000, the Hurst storehouse in Tasley for 
$4,500, and a vacant lot adjacent to the bank building for $1,500. 
In 1933 the Parksley Realty Company was formed and chartered by 
persons interested in the. success of the bank, for the purpose of 
taking over this real estate without loss to the bank. The Realty 
Company was capitalized for $25,000. Stock of the par value of 
$15,000 was sold for cash. One J. W. Chandler subscribed to capital 
stock of the par value of $10,000 but failed to pay for it. The Realty 
Company gave its note to the bank for the $10,000 and held the 
stock of Chandler. It borrowed an additional $2,000 from the bank, 
which was subsequently paid. The Realty Company also borrowed 
$10,000 from C. B. Ross and $3,000 from A. J. Rew. ‘The bank 
actually received $19,000 in cash and held the Realty Company notes 
for $12,000 as the purchase price of $31,000 for the three lots. 
Later, the Realty Company spent $5,500 in necessary repairs on the 
Mason building and expended $3,500 in the construction of a building 
on the vacant lot which was rented as a post office. 

The $10,000 note of the Realty Company was neither signed nor 
endorsed by Chandler. $2,000 was paid on this note by the Realty 
Company. After Chandler’s death the Realty Company presented 
its claim for $10,000 against Chandler’s estate but only $8,000 was 
allowed, apparently on the theory that that was all the Realty Com- 
pany owed the bank on the strength of Chandler’s subscription to 
stock. It is to be noted that the claim was allowed as a debt owing 
by Chandler’s estate to the Realty Company and not as a debt owing 
by Chandler to the bank. 

In the spring of 1937, C. B. Ross instituted an action against the 
Realty Company to reduce his $10,000 debt to a judgment. The 
bank held a note of the Realty Company for $8,000 and a claim 
against it for $1,500, the unpaid purchase price of the vacant lot. 
These two obligations were combined into one note totalling $9,500. 
On June 4, 1937, the bank caused the Realty Company to confess 
judgment on this obligation for $9,500, and on the same day A. J. 
Rew obtained a judgment for $3,000, the amount of his loan to the 
Realty Company. Three days later, on June 7, Ross obtained a 
judgment for the sum of $10,000 against the Realty Company. 

Within four months from June 4, the date the Realty Company 
confessed judgment in favor of the bank, C. B. Ross and A. J. Rew 
filed a petition in involuntary bankruptcy against the Parksley Realty 
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Company. This proceeding was contested on the ground that the 
Realty Company was solvent. The isssue was submitted to a jury 
in the Federal court and a verdict declaring the Realty Company 
insolvent was returned. A judgment declaring the realty Company 
insolvent would have rendered invalid the judgment lien the bank held 
for $9,500 against the Realty Company, the assignment to the bank 
of the $8,000 claim allowed the Realty Company against the Chandler 
estate, and the assignment to the bank of a $4,000 note executed by 
Benjamin to the Realty Company. In other words, a judgment in bank- 
ruptcy would have invalidated all the liens and assignments which the 
bank held as security for the payment of the $9,500 loan, and all cred- 
itors of the Realty Company would have shared pro rata in the liquid- 
ation of the company’s assets. 

The combined unimpaired capital stock and surplus of the bank 
was $90,000. A loan to any one person of more than 10% of this 
amount was a violation of the statute. 

No stock had been issued to Chandler and apparently none would 
have been issued’ until the $8,000 indebtedness to the bank was paid. 

The directors, confronted with this situation, decided to acquire 
the Ross and Rew judgments against the Realty Company. S. C. 
White, cashier of the bank and secretary of the Realty Company, 
paid C. B. Ross $6,500 and in return received an assignment to the 
bank of his $10,000 judgment and an assignment of his stock of the 
par value of $1,500 in the Parksley Realty Company. White paid 
Rew $1,950 and in return received an assignment to the bank of his 
$3,000 judgment and an assignment of his stock of the par value of 
$5,000 in the Parksley Realty Company. For this expenditure of 
$8,450 the bank obtained judgment liens on the face value of $13,000 
and an assignment of stock of the Realty Company of the par value 
of $6,500. The bankruptcy proceedings against the Realty Company 
were dismissed. The effect of the dismissal of the bankruptcy proceed- 
ings was to make the $9,500 judgment against the Realty Company 
a first lien on all of its real estate and to make valid the assignments 
of the Chandler obligation of $8,000 and the Benjamin note of $4,000 
to the bank. 


White’s acquisition of the Ross and Rew judgments and of the 
assignments of stock seems to have been formally reported to the 
board of directors on March 1, 1938, and was approved by the 
following resolution: “On motion duly seconded, to make Parksley 
Realty Company an additional loan of $8,450 by delivery of judg- 
ments assigned, C. B. Ross $10,000, A. J. Rew $3,000, as collateral, 
in order to keep the company from being forced into bankruptcy, 
thereby making it compulsory upon the bank to purchase the real 
estate in order to protect itself before it can possibly collect the 
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collateral it now has, namely, $8,000 approved by the Circuit Court 
against J. W. Chandler Estate, and Benjamin’s account $4,000.” 

The loan was evidenced by a simple promissory note payable to 
the bank and signed by the Realty Company for $8,450. This amount 
was deposited to the credit of the Realty Company, and checks were 
made payable to Ross and Rew, presented to the bank and paid out of 
this deposit. 

The transaction in the resolution adopted by the directors is 
called “an additional loan” to the Parksley Realty Company. The 
Ross and Rew judgments were expressly declared to be held by the 
bank as “collateral” to secure the payment of the sum advanced. 

In Smith v. Coleman, 184 Va. 259, 270, 35 S.E.2d 107, we quoted 
with approval from Barbin v. Moore, 85 N.H. 362, 159 A. 409, 415, 
83 A.L.R. 62, 73, as follows: “ ‘Collateral means secondary or sub- 
sidiary. Such security is to be resorted to only in the event that the 
pledgor fails to perform the principal contract. A pledge as collateral 
security ex vi termini excludes the idea that the thing pledged is 
designed as the primary source from which payment is to be made.’ ” 

If the transfer of an instrument is made merely as collateral 
security for the payment of i debt contracted at the time or for a 
pre-existing debt, the transferee is the holder for value only to the 
extent of the amount of the debt. Payne v. Zell, 98 Va. 294, 36 S.E. 
379. 

The note for $8,450 was entered on the books of the bank as any 
other loan. It was carried as a loan from the time it was given until 
the bank was closed. ‘Title to the realty did not pass to the bank. 
The Realty Company had the right at any time to sell the three 
lots, pay the bank the amount of the two obligations, $17,950, and 
retain the balance of the purchase money for the benefit of its own 
stockholders. The bank’s recovery from the Realty Company was 
at all times limited to the amount of its two obligations. Every 
element of the transaction bears the ear mark of a loan and not a 
purchase. 

Under these circumstances, the trial court was correct in refusing 
defendants’ instructions A and B, which were based on the theory 
that the bank purchased the Ross and Rew liens for the exclusive 
benefit of the bank. 

Plaintiff’s first assignment of error is to the modification of its 
instruction numbered 1. The instruction, with the objectionable lan- 
guage italicized, is as follows: 

“The Court instructs the jury that National Banks are prohibited 
by law from permitting the obligations of any one corporation held 
by the bank exceeding 10% of the capital and surplus of the bank, 
and in case of the violation of this prohibition all directors of the 
bank who knowingly participated in or assented to such violation 
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are personally liable for all damage resulting from such violation, 
regardless of the purpose, intent or motive of the directors in violating 
this provision. 

“You are further instructed that in this case the use of the sum 
of $8,450 of the bank’s funds on February 9, 1938, for the purpose 
of making a loan to the Parksley Realty Company, or for the purpose 
of purchasing the Rew and Ross judgments against that company 
constituted an excessive loan, and that all of the directors in this 
action, as directors of the Parksley National Bank, having partici- 
pated in and assented to this transaction are liable to the plaintiff for 
all loss arising therefrom.” 

The first paragraph of the instruction told the jury in express 
terms that the granting of the loan of $8,450 was a violation of a 
Federal statute, and the use of the words “excessive loan” instead of 
“a violation of law” did not change the meaning of the instruction 
and could not have misled the jury. 

Plaintiff’s second assignment of error is based on the refusal of 
the court to instruct the jury that the receiver had the right to apply 
the collections from the assets of the Realty Company on either or 
both notes as it “saw fit.” 


It is conceded that the primary object of the directors in making 


the $8,450 loan to the Realty Company was to obtain control of all 
the assets of the Realty Company and thereby secure the payment 
of the $9,500 note. The cost price of the real estate involved was 
$40,000, and the face value of the other two claims owned by the 
Realty Company was $12,000, making a total of $52,000. By this 
deal the bank became the only creditor of the Realty Company and 
reduced the total amount of the Realty Company’s debts from $22,500 
to $17,950. 


Under normal conditions, this action of the directors would have 
inured to the benefit of the bank and saved it from all loss. How- 
ever, the depression seems to have been more severe and to have lasted 
longer on the Eastern Shore than it did in any other section of the 
State. Failure of other banks and other business concerns forced the 
value of real estate to the lowest ebb in the modern history of the 
Eastern Shore. The directors of this bank, as well as the directors 
of banks in all sections of the State, were making strenuous efforts 
to prevent failures and losses to creditors and stockholders. The 
Parksley National Bank took over the management of the Realty 
Company, paid the taxes and insurance on the buildings, collected 
rents and dividends from the Chandler estate and applied them on 
the obligations due the bank. The National Bank examiners and the 
examiners for the Federal Deposit Insurance Corporation made several 
examinations of the bank after the note had been accepted and’ before 
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the doors of the bank were closed. They were fully informed of the 
transaction and made no objection or criticism of the manner in 
which the bank had made the loan and prevented the Realty Company 
from being declared a bankrupt. 

Notwithstanding the evident good faith of the directors, the 
additional loan of $8,450 to the Realty Company was a violation of 
the Federal statute and the directors who assented to such violation 
became liable for the actual loss sustained. 

Under the statute, it was the duty of the directors to restore the 
bank to the same financial status it possessed immediately before the 
excessive loan was made. It would be unjust and inequitable to permit 
the receiver to retain all benefits derived from the transaction and 
place all losses on the directors. In Corsicana National Bank v. 
Johnson, supra, at page 87, of 251 U.S. at page 90 of 40 S.Ct., 64 
L.Ed. 141, it is said: “Whatever of value the bank recovered from 
the borrowers on account of the (excessive) loan would go in diminu- 
tion of the damages.” If the directors had taken no action in the 
bankruptcy proceedings, the Realty Company would have been de- 
clared a bankrupt and all creditors would have shared pro rata in 
the liquidation of its assets—that is, the bank would have received 
approximately 42% of the net proceeds realized from these assets. 
The net amount collected by the receiver for the sale of the real estate 
was $6,058; from the Chandler estate $2,356.10; and from a com- 
promise settlement of the Benjamin note $1,347.28. The bank col- 
lected on the Chandler account prior to receivership $1,896. The 
first payment, $800, was collected on December 31, 1937, while the 
bankruptcy proceedings were pending. It follows that the other 
creditors had a right to attack the validity of this payment in the 
event the debtor was declared a bankrupt. The total sum thus col- 
lected from the liquidation of the Realty Company’s assets by the 
bank and the receiver was $11,657.38. Forty-two per cent., or 
$4,896.10, should have been credited on the $9,500 indebtedness, and 
$6,761.28 credited on the $8,450 note. The difference, $1,688.72, 
seems to be the total loss sustained by the action of the directors in 
making the excessive loan of $8,450 to the Realty Company. 

It follows that the court committed no error in refusing to instruct 
the jury that the receiver had an arbitrary right to credit the sums 
collected from the assets of the Realty Company as it “saw fit.” 

The amount of loss stated above is based on the contention of the 
plaintiff that it was within its rights when it accepted $1,347.28 for 
the Benjamin note of $4,000 with several years’ accrued interest. The 
defendants introduced evidence tending to show that this note could, 
and should, haye been collected in full. On this conflict in testimony, 
the court granted two instructions; one on the request of the plaintiff 
and the other on the request of defendants. 
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These instructions are as follows: 


Instruction No. 2. 


“The Court instructs the jury that in accepting a settlement of 
$1,347.28 on the obligation of Benjamin’s account to the bank the 
receivers are presumed to have acted in good faith and to have col- 
lected as large an amount as possible, and the burden of proof is upon 
the defendants to show by a preponderance of evidence that a larger 
amount should have been realized by the receiver.” 


Instruction D 


“The Court instructs the jury that if you believe the plaintiff com- 
promised the Benjamin note without the consent of the defendants, 
and further believe that said Benjamin could have paid said note in 
full or a greater part thereof than was accepted in compromise then 
the defendants are entitled to receive credit for such additional amount 
as could have been collected on the said Benjamin note over the amount 
settled for.” 

Plaintiff objected to defendants’ instruction D on the sole ground 
that it did not repeat the identical statement made in instruction 2 
regarding the burden of proof. The doctrine of the burden of proof 
was fully covered in plaintiff’s instruction dealing with the same issue, 
hence it was entirely unnecessary to reiterate it in defendant’s instruc- 
tion. 

Plaintiff realized that whether or not it should have collected the 
Benjamin note in full was an important issue in the case. The trial 
court, on its request, submitted the issue to the jury, and the jury, 
by its verdict, found that this note could, and should, have been col- 
lected in full. If this had been done, there would have been no loss 
to the bank from the action of the directors in making the excessive 
loan. 

Plaintiff further contends that the trial court committed an error 
in its refusal to set aside the verdict because of the misconduct of the 
jury. 

After the court had accepted the verdict and discharged the jury, 
and after the court had overruled the motion for a new trial, there was 
found among the papers in the case a yellow sheet of paper on which 
was written the following: “Inasmuch as the bank examiners and the 
F. D. I. C. examiners did not recognize the $8,450 loan to be illegal, 
by not warning the bank nor requesting immediate liquidation, nor 
taking legal action; the jury believe the transaction was legal and the 
bank incurred no damage.” 

No one knows the origin of this paper. Plaintiff assumes that it 
was written by one of the jurors, but this is not proven. Even if it 
were proven, the statement could not be considered. Jurors are not 
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permitted to explain their verdict by stating the reasons upon which 
their conclusions are based. 

Mr. Justice Browning, in Norfolk & Western Railroad Co. v. White, 
158 Va. 243, 163 S.E. 530, 535, said: “In our judgment the court 
correctly refused to receive and read the affidavits of the jurymen to 
impeach their verdict. As we understand it, this is permitted by the 
courts only in cases involving some misconduct upon the part of a 
juryman or jurymen.” 

In Dartnell v. Bidwell, 115 Me. 227, 98 A. 743, 746, 5 A.L.R. 1320, 
1324, this is said: “The testimony of jurors concerning their delibera- 
tions and proceedings is not admissible. It is not competent for a 
juror to testify what did or did not influence him.” 

The plaintiff, in its eighth assignment of error, contends that the 
verdict should be set aside and a new trial granted because a colloquy 
which occurred between a witness and one of the jurors “was very pre- 
judicial” to it. 

After both sides had completed the introduction of their evidence 
and before the court had passed upon the instructions, a member of the 
jury asked the court a question in regard to the $8,450 note. The 
court, without objection from either side, called Mr. White, one of 
the defendants, to the stand. The juror asked him a number of ques- 
tions. Finally, plaintiff stated: “If your Honor please, I think we 
are getting into matters of law.” Thereupon the court directed the 
juror to confine his inquiries to questions of fact. The only ruling 
made by the court was favorable to the plaintiff and in accord with its 
suggestion. ‘There is no adverse ruling of the trial court and no ex- 
ception of the plaintiff upon which to base an assignment of error for 
consideration by this court. See Rule of Court No. 22. 

We find no reversible error in the record, therefore, the judgment of 
the trial court is affirmed. 

Affirmed. 
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In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Amendment Changing Cause of Action Precludes 
Recovery on Note 





Reifeiss v. Barnes, St. Louis Court of Appeals, Missouri, 192 S. W. Rep. 
(2d) 427 





Where payee of note in original action seeks recovery on promis- 
sory note alleging that maker executed note and that another signed 
note as guarantor and subsequent thereto payee seeks by an 
amended petition to recover against both maker and guarantor on 
the ground that they both borrowed the money and both were 
primarily liable, it is held that payee by filing amended petition 
changes the nature of the cause of action and substitutes a new cause 
of action for the one in original action. The same evidence cannot 
be used to prove both causes of action. 


Action by M. E. Reifeiss against B. M. Barnes and another to re- 
cover money loaned to named defendant for the use and benefit of 
himself and codefendant. From a judgment of dismissal, plaintiff 
appeals. 

Judgment affirmed. 

Douglas H.. Jones and Mattingly, Berthold, Jones & Richards, all of 
St. Louis, for appellant. 

Harry A. Frank, of St. Louis, for respondents. 

Salkey & Jones, of St. Louis, for respondent Garvey E. Lyons. 


ANDERSON J.—This is the second appeal in this case. Our 
former opinion is reported in 166 S. W. 2d 225. In that appeal we 
affirmed the action of the trial court in sustaining defendants’ separate 
motions for new trial filed after a verdict and judgment for plaintiff. 
The petition upon which that judgment was based alleged that on 
September 24, 1937, defendant B. M. Barnes, for value received, 
executed and delivered to plaintiff his promissory note, payable on 
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NOTE—For similar decisions see B.L.J.Digest (Fifth Edition) § § 683-63). 


493 









494 THE BANKING LAW JOURNAL 


demand, in the sum of $5,500, with 6 per cent interest from date; that 
said defendant, for good and valuable consideration, endorsed and prom- 
ised to pay said note, but failed to do so, although demand had been 
made therefor ; that on or about December 9, 1938, defendant Garvey E. 
Lyons, for a good and valuable consideration, and in consideration of an 
extension of said note, agreed in writing to guarantee the payment of 
the principal and interest of said note; that plaintiff, in consideration of 
said guaranty, extended the note; and that plaintiff demanded payment 
of defendant Garvey E. Lyons, but that Lyons refused to pay same. 
Judgment was prayed against both defendants for $5,500 principal, 
together with interest at the rate of 6 per cent per annum from Septem- 
ber 24, 1937, and costs. 

After reviewing the evidence introduced under this petition, we 
held same insufficient to charge defendant Barnes with liability as maker 
or endorser on the note, or to charge defendant Lyons with liability as 
guarantor, and we remanded the cause. 

When the case reached the circuit court, plaintiff filed the following 
amended petition : 

‘*Plaintiff, by leave of Court first had and obtained, files this her 
Amended Petition, and states that defendants are residents and citizens 
of the County of St. Louis, State of Missouri. 

For her cause of action plaintiff states that on September 24, 1937, 
for value received, defendants borrowed from plaintiff the sum of 
$5500.00 and agreed to repay the same on demand together with interest 
thereon at the rate of six per cent (6%) per annum from September 24, 
1937; and that plaintiff gave said sum of $5500.00 in cash to defendant 
Barnes for the use and benefit of himself and defendant Lyons; that 
at said time said Barnes was acting for himself and for defendant Lyons 
and was duly authorized so to do; that at said time the said Barnes as 
evidence of said loan executed and delivered to plaintiff a certain nego- 
tiable promissory note, by the terms of which he promised to pay to the 
order of plaintiff the sum of $5500.00, together with interest thereon 
at six per cent (6%) per annum from September 24, 1937, which ote 
said defendant also endorsed; that thereafter defendant Garvey E. 
Lyons, as evidence of said loan and of his promise to pay same, did 
agree to guarantee and pay the said obligation of defendant Barnes. 

‘*Plaintiff states that she has many times demanded payment of said 
loan and interest thereon from said defendants but that they have failed 
and refused to repay said loan. 

‘‘Wherefore, plaintiff prays judgment against defendants and each 
of them in the sum of Fifty-five Hundred ($5500.00) Dollars, together 
with interest thereon at six per cent (6%) per annum from September 
24, 1937 until paid, and for her costs herein expended.’’ 


When the cause came on for trial on this amended petition counsel 
for defendants objected to the introduction of any evidence in the case 
on the ground, among others, that the amended petition was a departure 
from the cause of action alleged in the original petition. This motion 
was by the court sustained, and a judgment of dismissal entered. From 
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this judgment plaintiff appealed, contending that there is no departure 
in this case. To this we cannot agree. Under the law in this state, the 
amended petition in this case changed the nature of the cause of action, 
and substituted a new cause of action for the one alleged in the original 
petition. This same problem was before the Springfield Court of Appeals 
in Mineral Belt Bank v. Elking Lead & Zine Co., 173 Mo. App. 634, 158 
S. W. 1066, 1069. In disposing of the case the court said: 


‘But plaintiff should no more be allowed having elected to sue on 
the note, to abandon that suit and proceed on the theory of a contract 
implied by law for money had and received or money paid for de- 
fendant’s use and benefit than to first sue for the conversion of a horse 
and, failing, attempt to sue by an amendment on an implied promise. 
In each instance there would clearly be a substitution of a new cause 
of action. 

The question in this case is whether a petition which counts solely 
on the execution and failure to pay a promissory note may be so 
amended as to count solely on money had and received or money paid 
for the use and benefit of the defendant. Viewing this question in the 
light of the tests laid down in the cases above cited, it is obvious that the 
evidence which would support the cause of action on the note would fall 
far short of supporting the cause of action on the money count. One 
seeks to make defendant liable for a failure to perform a certain 
expressed written contract, providing for performance within a certain 
time and for the payment of a certain rate of interest. The other seeks 
to hold him on a contract implid in law when the evidence must neces- 
sarily show that the defendant received the benefit of certain money, 
which, with the legal rate of interest, if liability is established, is law- 
fully due to plaintiff. To sustain the cause of action on the note, the 
introduction of the same and proof of its execution and an unpaid 
balance, in the absence of a verified denial, is sufficient to sustain a 
judgment. On the money count, a default judgment would not stand 
unless the plaintiff had shown that the money was advanced, that the 
money was used for the benefit of the defendant, and was borrowed by 
some one having authority to represent and bind the defendant. Nor 
would the measure of damages be the same in the one action as in the 
other, even though the amount claimed to be due and unpaid should be 
found to be the same, because the note set up in this case bore interest 
at the rate of 8 per cent from its maturity (90 days after date) and 
provided that, if the interest was not paid when due it was to become 
principal and bear the same rate of interest, while should a recovery be 
had on the money count, the interest collectible would be only the rate 
prescribed by the statute, and that only from the date the defendant 
received the money.”’ 


We agree with the conclusion reached by the Springfield Court of 
Appeals in the above case, and believe the same rule should be applied 
in the case at bar. 

It will be noted that the original petition alleged that Barnes was 
the principal debtor, and that Lyons was a guarantor; while the 
amended petition alleges that both defendants borrowed the money, and 
that both were primarily liable. The same evidence could not be used 
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to prove both causes of action. Clearly, under the facts and the law 
aannounced in Mineral Belt Bank v. Elking Lead & Zine Co., supra, 
there was a departure in the present case. 

The judgment appealed from is affirmed. 


On Motion for Rehearing. 

ANDERSON, J.—In his motion for rehearing appellant com- 
plains that our decision is in conflict with previous decisions which holds 
that a petition may be changed from an express contract to a quantum 
meruit without its constituting a departure. It was not our intent to 
rule contrary to such holdings. 

It is an elementary principle of law in our state that as between the 
original parties to a promissory note, the payee may, unless the note has 
been taken as payment of the debt, at his election, either sue the maker 
on the note, in which event the note itself makes it a prima facie case 
for plaintiff, or waive the cause of action on the note and sue the maker 
in indebitatus assumpsit for money loaned, producing the note as 
evidence of the loan agreement and for cancellation. The case of Mineral 
Belt Bank v. Elking Lead & Zine Co. 173 Mo. App. 634, loc. cit. 646, 
158 8. W. 1066, 1069, recognizes this rule of law, and states: ‘‘in the case 
at bar, it is true that plaintiff might have elected to waive the suit on 
the note and have sued for the debt.’’ The action for money loaned or 
money lent is one of the money counts in indebitatus assumpsit, and, as 
its name implies, is the count resorted to for the recovery of money 
loaned to the defendant. The agreement to repay may be either express 
or implied ; and, even where a note is taken by the lender for a loan, if 
it is not taken as payment, but merely as evidence of the pre-existing 
debt and to fix the time of payment, the lender may, after default in 
payment, bring his action upon the original consideration, provided he 
produces and surrenders the note if negotiable, or otherwise produces 
an adequate excuse for its nonproduction. Eichenberg v. Magidson’s 
Estate, Mo. App., (170 S. W. 2d 105, loc. cit. 109; Union National Bank 
of Kansas City v. Lyons, 220 Mo. 538, 119 S. W. 540; 10 C. J. S., Bills 
and Notes, § 526. 

In the ease at bar, the first petition was a suit by the payee against 
Barnes, the alleged maker, and against Lyons, as a guarantor. To prove 
her case, plaintiff offered the note which was signed : 

‘*Metalcraft Corporation 
. = ‘‘B. M. Barnes Secy.’’ 
and offered a separate paper reading: 


‘“Dr. M. E. Reifeiss ‘*Dec. 9th, 1938. 
‘‘T guarantee B. M. Barnes obligation to you of $5500.00 and if he 
has not paid it by the time I get my business and financial affairs on a 
sound basis, I will pay it to you. 
‘‘Garvey E. Lyons.’’ 
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After a verdict for plaintiff, the trial court sustained the defendants’ 
motion for a new trial, and this court affirmed the trial court’s ruling, 
on the theory that Barnes had signed the note only in his representative 
capacity as secretary for the maker of the note, the Metalcraft Corpora- 
tion, and was not individually liable, and that Lyons, having only 
guaranteed the obligation of Barnes, could not be held if Barnes was not 
obligated, and we remanded the case. The only question before this 
court was whether the trial court erred in sustaining the defendants’ 
motion for a new trial. Having determined that the trial court did not 
err in that regard, the only order we could properly make was one of 
affirmance and remanding the case for the new trial which the trial 
court had directed. 


When the case again reached the trial court, plaintiff filed an 
amended petition. In that petition recovery was not sought by the payee 
or lender of money against the maker or borrower for the debt and 
waiving recovery on the note as in the case of Union National Bank of 
Kansas City v. Lyons, supra, but recovery was sought on the theory of 
money lent by plaintiff to both Barnes and Lyons, and that Barnes as 
evidence of the loan executed a note, and Lyons as evidence of the loan 
agreed to guarantee and pay the same. The original petition was against 
Barnes as maker and endorser, and against Lyons as guarantor; whereas 
the amended petition was against both Barnes and Lyons as the original 
debtors, for money loaned to them, and for which each would be jointly 
and severally liable. That was a complete change of front on plaintift’s 
part. Under the original petition all that would have been required of 
plaintiff to make out a prima facie case as against Barnes would have 
been the exltibition of the note signed by him as maker, if such had been 
the case, and then proof of the written guaranty by Lyons for a con- 
sideration, in order to make out a prima facie case against him ; whereas 
under the amended petition, plaintiff would have to show a contract to 
lend money to Barnes and Lyons, not as endorsers and guarantors, but as 
joint borrowers, and to further show that plaintiff had delivered to 
them the money under such contract. Under the original petition, after 
plaintiff had made a prima facie case by the introduction in evidence 
of the note, if it had been signed by Barnes as maker, and the written 
guaranty for a consideration by Lyons, the burden of evidence would 
have shifted to the defendants, if they had any defense; but, under the 
amended petition, the burden of proof, as well as the burden of evidence, 
would have remained with plaintiff throughout the trial. 

We think the amended petition clearly shows an attempt to plead a 
cause of action different in nature, different in the evidence which is 
required to prove it, and, in fact, a different transaction entirely from 
the cause of action alleged in the original petition. 

These views in no way conflict with what we said in the case of Lee- 
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Schermen Realty Co. v. Rueffel, Mo. App., 176 S. W. 2d 655. In the 
first place, that was a suit for a real estate commission, and not a suit 
on a promissory note, which is a negotiable instrument. In cases such 
as the Lee-Schermen case, the petition may be based on either an express 
contract or an implied contract, or one count may be on express contract 
and another one on implied contract, both counts referring to the same 
transaction, relating to the same subject matter, being for the same 
services, in the sale of the same real estate, for the same owners, to the 
same purchasers, for the same price, and at the same time. 

In the first appeal the effect of our holding was that the note in suit 
was evidence of a debt of Metalcraft Corporation, if the debt of anyone. 
The company’s nomenclature was placed on the note by typewriting, 
beneath which appeared in ink ‘‘B. M. Barnes Secy.’’ This was, if 
authorized, a sufficient signing by the Metalcraft Corporation. City of 
Maplewood ex rel, and to Use of Citizens’ Bank v. Johnson, Mo. App., 
273 S. W. 237; Reifeiss v. Barnes, Mo. App., 166 S. W. 2d 225. 
In the original petition, plaintiff claimed the note was a debt of Barnes, 
with Lyons as guarantor; in the amended petition, plaintiff claims the 
note was a joint debt of Barnes and Lyons, both principals, and if the 
amendment could be allowed, the proof would be of a debt represented 
by a note of Metalcraft Corporation. 

The amended petition is such a aeners from the first petition as 
cannot be allowed. 


The motion for rehearing is overruled. 


Wife Entitled to Recover Her Share of Joint Accounts 
On Ground of Unjust Enrichment Where 
Husband Withdraws All Funds 


Baker v. Baker, Supreme Court, 60 N. Y. Supp. (2d) 4 


Where husband and wife create two joint accounts in separate 
banks, one a saving and the other a checking account, with funds 
received from insurance on property destroyed by fire, and evidence 
shows property though standing in the name of the husband, was 
obtained through efforts of both husband and wife, and that each 
had an equal share in the accounts, it is held that the withdrawal 
by the husband of all the funds from both accounts for his own 
use and without wife’s consent constitutes unjust enrichment war- 
ranting recovery by the wife of her share of the accounts. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 437. 
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Action by Lou A. Baker against John F. Baker to recover one-half of 
funds drawn by defendant from joint account and converted to his 
own use. Judgment for plaintiff. 

William S. Elder, Jr., of Auburn, for plaintiff. 

Gerson Rubenstein, of Syracuse, for defendant. 


LAPHAM, Referee—This is an action instituted by the plaintiff to 
recover the sum of $774.40, being one-half of two bank accounts stand- 
ing in the names of the parties payable to either or the survivor, alleged 
to have been wrongfully converted by the defendant to his own use. 

The parties to this action were united in marriage in 1885, the plain- 
tiff at the time of the trial being seventy nine and the defendant eighty 
one years of age. Throughout their active years they were farmers, en- 
tering upon their marital venture with no assets save their youth and 
health. In the course of time the plaintiff recived a legacy of $500, 
a portion of which she testified she used in and about the house in the 
purchase of furniture, carpets and various other items, and in payment 
of an obligation of the defendant amounting to $180. For about fifteen 
years they lived with Mr. Baker’s father on his farm which, on the 
death of the old gentleman, passed to the defendant’s sister who there- 
after sold the same to him for $2,500. The balance of plaintiff’s legacy, 
about $200, was applied on the purchase price. From moneys saved 
by the defendant and his wife’s contribution, they were able to make a 
down payment of approximately $800, and Mr. Baker borrowed $1,700. 
From that time until their buildings were destroyed by fire the story 
of their existence was the normal one of mutual struggle and happiness, 
she bearing four children and in addition to her household and domestic 
duties, assisting him in the fields. After the children were reared and 
left the home, life became increasingly difficult with the passing of the 
years. In 1916 the barn on the premises burned and the insurance re- 
covered was used to pay off the mortgage. About 1929 Mr. Baker lost 
one hand but, handicapped as they were, they continued to operate the 
farm as best they could and Mrs. Baker worked for several years during 
the canning and apple drying season, using her earnings for family 
expenses. In February, 1942, the house and contents burned and they 
were compelled to seek shelter in the home of a daughter and her 
husband, 

Fortunately this property was insured in the sum of $2,500 and, when 
it was received, they opened two joint accounts on May 14, 1942, one 
in the Auburn Savings Bank in the sum of $1,000, and the other in the 
William H. Seward & Company Bank in the same city in the sum of 
$1,500. Both these accounts were opened in the names of Mr. and 
Mrs. Baker payable to either or the survivor. Mrs. Baker tells us 
that it was agreed that they would treat the Seward deposit as a check- 
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ing account, preserving the Savings Bank fund as a nest egg or security 
against the future. While the versions of these elderly people varied 
somewhat as to details, this was but natural considering the forgetful- 
ness which marked their years. In the main, however, the picture is 
one of a marital partnership in these funds. I have no difficulty in 
gleaning from their respective testimony the understanding that each 
was to have a one-half interest in these deposits. Mrs. Baker testified 
to this, and the defendant admitted that he told his wife: 


“‘A. I can’t tell you word for word, like that, but naturally if I put 
it that way it was hers as well as mine. * * * 


**Q. Well,then, at the time that you put it in that way did you 
still feel that that money was half your wife’s? A. Why, yes, at the 
time I put it in that way.’’ 

Under the new living conditions the plaintiff drew upon the checking 
account for the payment of incidental expenses and $6, later $7, per 
week for their board and lodging. The defendant for years had mani- 
fested a roving disposition. Even before the home was burned, he 
would depart without warning and return at will, usually late at night 
without explanation of his reasons or whereabouts. This characteristic 
became even more pronounced after they entered the home of their 
daughter until he eventually took up his residence in the home of an 
acquaintance in Skaneateles. Hiis explanation on the trial was a grow- 
ing feeling that he was not wanted by his son-in-law in the home al- 
though, when questioned, he could point to nothing specific on which 
to base this belief, simply stating in substance that he felt he was not 
welcome. He further said that he thought his wife was drawing too 
extravagantly upon the checking account and yet he failed to give a 
single example and the Record shows that most, if not all, of-the with- 
drawals were for legitimate purposes, including his own hospital bill. 

However, on June 28, 1944, he withdrew from the Savings Bank 
the entire amount with interest accumulations amounting to $1,040.60, 
and on the 20th day of July following, he withdrew the balance then in 
the checking account amounting to $568.20. He later informed his 
wife that he had withdrawn their entire savings account but she had no 
warning that he had depleted the checking account until a check issued 
by her in payment of a current bill was returned marked ‘‘no funds.’’ 
Efforts were thereafter made to reconcile this old couple and adjust 
their fmancial affairs but to no avail and the question before me is wheth- 
er by these withdrawals the defendant appropriated and converted to 
his own use the one-half interest of the plaintiff in these accounts. 

Both Mr. and Mrs. Baker are now old and feeble. She is unable to 
perform any work other than the lightest tasks. The farm still stands 
in his name, and now that he has taken all their cash, she is absolutely 
without funds for her support. 
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After a careful consideration of the Record in this case, and in 
the light of the appearance of these elderly people on'the stand, I am 
convinced that, as a result of their mutual contributions to the property 
out of which these deposits arose, both in money and in labor, their 
common efforts through the years, and their recognition at the time of 
the recovery of the insurance upon the house, and afterwards, that they 
had an equal interest therein, there can be no question as to what both 
understood and intended. 

It is well-settled law that ‘‘It is not the promise only, nor the breach 
only, but unjust enrichment under cover of the relation of confidence, 
which puts the court in motion.’’ Sinclair v. Purdy, 235 N.Y. 245, 254, 
139 N.E. 255, 258. Foreman v. Foreman, 251 N.Y. 237, 240, 167 
N.E. 428, 429. 

The doctrine of the Foreman case has become the universally accepted 
law of this State on the subject of unjust enrichment and was applied 
quite recently in the following cases: Hartkopf v. Hesse, Sup., 49 
N.Y.8.2d 162; DeCortin v. Baker, 265 App. Div. 955, 38 N.Y.S.2d 781. 
Even when the promise is expressed in words so vague and indefinite 
as to spell uncertainty, if the whole transaction was ‘‘instinct with an 
obligation’’ (Sinclair v. Purdy, supra), it is enforceable. 

These deposits were true joint accounts in statutory form and 
Mr. Baker was entitled to receive but his moiety if he saw fit to with- 
draw the same. In re Hoffman’s Estate, 176 Misc. 607, 25 N.Y.S.2d. 
339; Matter of Suter’s Estate, 258 N.Y. 104, 106, 179 N.E. 310; Mat- 
ter of McKelway’s Estate, 221 N. Y. 15, 116 N. E. 348, L. R. A. 1917E, 
1143; Moskowitz v. Marrow, 251 N. Y. 380, 167 N. E. 506, 66 A.L.R. 
870; Marrow v. Moskowitz, 255 N.Y. 219, 174 N. E. 460; Matter of 
Porianda’s Estate, 256 N.Y. 423, 176 N. E. 826; Walsh v. Keenan, 293 
N. Y. 573, 59 N. E. 2d 409; Matter of McCarthy’s Estate, 164 Misc. 719, 
724, 299 N.Y.S. 715, 719, affirmed 254 App.Div. 827, 6 N.Y.S.2d 156. 
Here, the intent of the parties is so clearly defined that, in my opinion, 
the one-half interest of the plaintiff is unquestionable. While the pre- 
sumption arising from a joint account in statutory form is a rebuttable 
one, the entire proofs satisfy me that it was the intent of these parties 
to create a true joint account which, upon the death of either, would 
earry the funds to the survivor but which, during the life of both, en- 
titled either Mr. or Mrs. Baker to withdraw only a moiety. Having 
exceeded his rights by withdrawing the whole instead of his moiety of 
these two accounts, the defendant subjected himself to an action by 
the plaintiff to recover her one-half thereof. 


The plaintiff is entitled to a judgment in the sum of $774.40. 
Findings of fact and conclusions of law may be submitted in accord- 
ance with this decision. 
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Bank President’s Acts Warranted Appointment of 
Receiver 


Katten v. Merchants and Planters Bank, Supreme Court of Louisiana, 
24 So. Rep. (2d) 289 


Where stockholders of bank in liquidation, subsequent to return 
to stockholders by liquidator of remaining assets after payment of 
all creditors, by vote confer on president and directors of bank 
unrestricted power of administration of the affairs of the bank and 
of the disposal of its assets, it is held that such action by stockholders 
is ultra vires in view of provision in bank charter providing for the 
administration of the affairs of the bank by the appointment of 
three stockholders as liquidation commissioners in event of dissolu- 
tion of bank. 

The evidence in instant case showed that president had no in- 
tention of resuming banking business and the acts of the president 
in carrying on its business indefinitely rather than winding up the 
business of the defunct bank was an ultra vires act. 

It was further held that the withholding by the president of the 
payment of a distributive dividend to the stockholders out of cash 
which accumulated during the whole three and a half years of 
administration justified the court in appointing a receiver at the 
instance of a minority stockholder. 


Action by Mrs. Rosalie Levy Katten against the Merchants & 
Planters Bank for appointment of a liquidator. Judgment for plaintiff 
and defendant appeals. 

Affirmed as amended. 

LaBorde & Edwards, of Marksville, for appellant. 

Walter B. Hamlin, of New Orleans, and Philo Coco, of Marksville, 
for appellee. 


O’NEILL, C. J.—This is an appeal from a judgment appointing 
a receiver—called liquidator—of a defunct corporation. The plaintiff 
being a minority stockholder sued for the appointment of either a 
receiver or a liquidator, as she expressed it, and, after a hearing of 
the case the judge appointed a so-called ‘‘liquidator or trustee,’’ de- 
claring that the appointment was made ‘‘as prayed for.’’ From this, 
and from the written reasons for the judgment, we infer that the 
appointee was intended to be a receiver, with authority only to liquidate 
and wind up the affairs of the corporation. 

The bank was chartered under the banking laws in June, 1900, and 
continued in business as a banking institution until January, 1934, when 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 138. 
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it was placed in liquidation on the petition of the bank commissioner. 
A liquidator was appointed by the court, on the petition of the bank com- 
missioner, and he proceeded with the liquidation of the bank until Octo- 
ber 25, 1940 when the commissioner’s successor in office, having paid all 
of the creditors and depositors of the bank, turned over to the stock- 
holders, under an order of court, the remaining assets, consisting of real 
and personal property, cash, notes receivable, and stock in other corpora- 
tions, and all of the books and records belonging to the bank. Four days 
later the stockholders held a meeting and elected a president, three vice- 
presidents and a secretary of the corporation. At the same 
time the stockholders adopted a resolution giving the  presi- 
dent and the board of directors or either of them, the authority 
to deal with, administer and dispose of the assets of the corporation 
as in their judgment they might deem to be the best interest of the 
bank. The resolution was so worded as to give to the president and 
the board of directors, or either of them, unrestricted power of ad- 
ministration of the affairs of the corporation and of the disposal of its. 
assets. The president then took charge of the property and 
affairs of the corporation and has administered them from 
that date, October 29, 1940, to this date. The acts of ad- 
ministration consisted merely of keeping the property in repair, paying 
the taxes thereon, collecting rents and promissory notes held by the 
bank, and collecting dividends on capital stock in other corporations. 
This suit, for the appointment of a receiver or liquidator, was filed on 
September 15, 1943; and was tried on May 31, 1944. No meeting of 
the directors or stockholders was ever held or called during the three 
and a half years following the date when the president took charge of 
the affairs of the corporation under authority of the resolution of the 
stockholders. 

The property which the bank commissioner turned over to the 
stockholders on October 25, 1940, and of which the president took 
charge, consisted of 43 items of real estate, including several dwellings 
and town lots, and commercial property, and several improved farms. 
The property included also stock in other corporations, and a number 
of promissory notes. At the end of the year 1943, which was nearly 
three and a half years after the president had taken charge of the 
property, he had collected all of the promissory notes that were col- 
lectible. The amount of cash which the bank commissioner turned over 
to the stockholders on October 25, 1940, and of which the president 
took charge, was $3,220.90. At the end of the year 1943 the amount of 
cash on hand was $41,504.09. This increase of $38,283.19 consisted 
mainly of collections of notes and proceeds of sales of real estate. The 
total amount of revenues, properly so called, was $17,383.06 during 
the period of three and a half years. The expense of collecting these 





504 THE BANKING LAW JOURNAL 


revenues, which expense includes $9,790 for salaries, amounted to 
$25,262.27, leaving a deficit of $7,879.21 in the operations covering the 
period of three and a half years. From which the judge of the district 
court concluded that the ultra vires acts of the majority stockholders 
and of the president acting under their authority were jeopardizing 
the rights of the minority stockholders. We say that the acts of the 
stockholders in conferring upon the board of directors and the president, 
or either of them, unrestricted authority in the matter of administer- 
ing and disposing of the property of the corporation, by the resolution 
dated October 29, 1940, were in a sense ultra vires, because the charter 
of the corporation, in Article IX, specified the method of liquidating 
the affairs of the corporation amicably and extrajudicially by the ap- 
pointment of three stockholders as liquidating commissioners, in the 
event of a dissolution of the corporation. The carrying on of business 
indefinitely in the names of the corporation, by the president, instead 
of having a prompt liquidation of the affairs of the corporation, was 
ultra vires, because the only purpose for which the corporation was 
chartered was to carry on a banking business, and it is conceded that 
there was never any possibility or intention on the part of the president 
or directors or stockholders of the corporation to resume the banking 
business after the bank commissioner turned over the remaining assets 
of the corporation to its stockholders, on October 25, 1940. 

When we add to this the fact that the president of the corporation 
withheld the payment of a distributive dividend to the stockholders 
out of the $41,504.09 of cash which was accumulated during the adminis- 
tration by the president under the resolution of the stockholders dated 
October 29, 1940, during the whole three and a half years of that ad- 
ministration, we must conclude that the judge of the district court 
had ample reason for the appointment of a receiver at the instance of 
a minority stockholder. In the case of Varnado v. Banner Cotton 
Oil Co., 126 La. 590, 52 So. 777, it was held that the appointment of a 
receiver for a defunct corporation at the instance of a minority stock- 
holder was authorized by Act 159 of 1898 where the parties managing 
the affairs of the corporation were administering its affairs in a way 
not authorized by the charter and without observing the charter provi- 
sions with regard to meetings of stockholders or directors, and were 
proceeding to liquidate the affairs of the corporation in a way different 
from that provided for in the charter for an extrajudicial liquidation. 

Another matter which the judge properly considered in determining 
that the plaintiff in this case, being a minority stockholder, was entitled 
to have a receiver appointed to bring about a prompt liquidation of 
the affairs of the bank, was that the president, who had been put in 
charge of the property and affairs of the bank by the stockholders’ 
resolution on October 29, 1940, owned and controlled by himself and 
his family three-fourths of the capital stock of the bank; and he and 
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the plaintiff had become antagonistic towards each other. That is shown 
by the correspondence passing between them while the plaintiff was 
demanding a prompt liquidation and settlement of the affairs of the 
bank. Several of the letters written to the plaintiff by the president 
a short time before this suit was filed were introduced in evidence. 
In one of these letters the president sought to justify his refusal to 
finally liquidate the affairs of the bank by the fact that he and his 
family owned 75 per cent of the capital stock,—thus: 

‘*T do not agree with you in the statement that the bank should be 
liquidated fully, especially in view of the fact that the undersigned 
and his family own 75% of the stock of the bank. The bank will be 
liquidated or handled in the manner we feel will produce the utmost 
revenue to us and the balance of the stockholders.’’ 

The appellant’s complaint that the liquidator appointed by the 
court should be termed a receiver, instead of a liquidator and trustee, 
is well founded, although the purpose of the appointment is only to 
liquidate the affairs of the corporation. He is not to prolong the ad- 
ministration any further than may be necessary for the liquidation 
and final settlement. 

The judgment appealed from is amended by changing the title of 
the party appointed liquidator and trustee to that of receiver; as thus 
amended the judgment is affirmed at the cost of the corporation. 


Action on Written Contract Precluded Where 
Notes Delivered 


Hotchkiss v. James, Court of Appeals of Ohio, 65 N. E. Rep. (2d) 161 


‘Where terms of a written contract provided as follows: ‘‘For 

the consideration hereinafter mentioned first party agrees to give 
to each of second parties a promissory note dated April 1, 1942, 

in the amount of $1,000.00 payable on or before one year after date, 
and bearing no interest before maturity,’’ it was held that the 
giving of such notes by the first party and there acceptance by the 
second parties, constituted a complete performance of the first 
party’s obligations under the contract, and any subsequent action 
for the payment of the $1,000 by any of the second parties must 
be founded on such parties’ note. 

Plaintiff, seeking to recover money claimed to be due under a 
written contract where it is shown that the defendant has delivered 
to the plaintiff a negotiable note for the amount claimed to be due, 
cannot recover judgment against the defendant upon the contract 
without first tendering back the note for cancellation or satisfactorily 
explaining its absence. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 358-367. 
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Action by Carol S. Hotchkiss against Clinton T. James to recover 
amount allegedly due under a written contract. 

Reversed and remanded. 

George E. Beach, of Cleveland, for plaintiff-appellee. 

Deibel, Elbrecht & Roberts, of Cleveland, for defendant-appellant. 


SKEEL, P. J.—The plaintiff is one of the daughters of the defendant. 
On the death of the defendant’s wife, there was some litigation filed 
against this defendant by the administrator of his wife’s estate. One 
case sought to recover a judgment in the sum of $5,000 with accrued 
interest upon a certain reconciliation agreement entered into December 
31, 1929 by the deceased wife, Katie James, and this defendant. An- 
other case had been filed in the probate court by the administrator 
against this defendant’ seeking a declaratory judgment on the subject 
of the right of this defendant as the surviving spouse in the estate of 
his deceased wife, by reason among other things of the claim that he 
had withheld the will of the said decedent from probate for more than 
four years. 

While this litigation was pending, negotiations for settlement were 
earried on until about April 1, 1942, when the defendant and all of 
the heirs of Kate James, being the children also of this defendant, either 
themselves or through their guardians with the approval of the probate 
court, entered into written contracts settling all of the issues then in 
litigation. 

One of said contracts was between this defendant as party of the 
first part, and John W. James, Paul G. James, Carol S. Hotchkiss 
(plaintiff herein) and Robert W. James as second party. In part it 
provides: ‘‘Witnesseth: For the consideration hereinafter mentioned, 
first party ‘agrees to give to each of second parties a promissory note 
dated April 1, 1942, in the amount of $1,000.00 payable on or before 
one year after date and bearing no interest before maturity.’’ 

Thereafter the contract provides that ‘‘for the aforesaid considera- 
tion each of the parties of the second part release any and all claims 
they or their heirs, administrators or executors have or may thereafter 
have and particularly such as have arisen by reason of the memorandum 
of agreement dated Dec. 31, 1929, between Katie James and Clinton T. 
James or any and all wills made pursuant thereto.’’ 

The contract further provides that the second parties ‘‘convey, 
transfer and assign to said Clinton T. James all the right, title and 
interest, of every nature, or description, which they have or might have 
in the estate of Katie James, deceased, as heirs at law or otherwise, 
and further hereby release any and all interest which they have or might 
have in the property of Clinton T. James 

The probate court, upon the written consent of the heirs, granted 
the application of the administrator to compromise the litigation there- 
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tofore authorized, upon the terms of the said contracts entered into 
between the defendant and the heirs, as disclosed by the journal of said 
court. Thereupon, the defendant gave the plaintiff the $1,000 note 
as provided for by the contract. 

The defendant subsequently paid $189.25 to the plaintiff who there- 
upon brought this action in which, by her second amended petition, 
she alleges that the defendant was indebted to her mother’s estate in 
the amount of $5,000 with interest from December 31, 1930; that this 
defendant denied liability and that ‘‘a bona fide dispute was thus in 
issue.’”’ That a settlement was negotiated and the pending actions 
against this defendant were discontinued and as a part of the considera- 
tion for the dismissal of said litigation the defendant contracted to 
pay this plaintiff $1,000 on or before April 1, 1943, and that the settle- 
ment thus effected was approved by the probate court. It was further 
alleged that the defendant paid $189.29 on said obligation, leaving a 
balance of $810.72 for which amount, with interest and costs, she asks 
judgment. The action was not brought on the note, which was not even 
referred to in the petition. 

The defendant’s answer admits the allegations of the plaintiff’s 
petition as to the settlement, but denies plaintiff’s allegations as to 
defendant’s obligation thereunder and copies in full the settlement 
eontract which sets forth the consideration which plaintiff was to receive 
as above set forth that is, the $1,000 note, payable in one year. The 
answer further alleges that he delivered said note to plaintiff which 
was received and accepted by her, which the defendant alleges con- 
stituted an accord and satisfaction of the plaintiff’s rights under the 
contract upon which this action is founded. 

Upon trial, after the opening statement, the plaintiff introduced a 
copy of the application to compromise the pending litigation between 
the estate of Katie James and the defendant; also the journal entry of 
the probate court approving the settlement made by the heirs and this 
defendant. The fact that the litigation was dismissed upon the settle- 
ment agreement being signed was stipulated by counsel and the plain- 
tiff thereupon rested her case. 

The court then overruled a motion of defendant for judgment to 
which the defendant excepted. 

The defendant then introduced the settlement agreement which the 
plaintiff admitted to be genuine and he also admitted on behalf of the 
plaintiff that she received the $1,000 note as pleaded in defendant’s 
answer. The defendant also offered the contracts of settlement with 
other heirs or their guardians and further offered the note for $1,000 
admittedly received by plaintiff, which had written across its face the 
following: ‘‘Paid in full April 2, 1942. (Signed) Carol S. Hotchkiss.’’ 

The court sustained plaintiff’s objection to such evidence and also 
refused to receive the note in evidence, stating that the defendant’s 
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answer pleaded an accord and satisfaction and that any subsequent 
conduct except payment of the obligation would therefore be imma- 
terial. The defendant then asked leave to amend his answer to plead 
that the note had been canceled by plaintiff, which application the court 
overruled. The defendant then rested his case and upon both parties 
moving for judgment, the jury was dismissed and the court entered 
judgment for the plaintiff. 

The record clearly presents the question of whether or not the plain- 
tiff, upon the agreed and undisputed facts, can sustain her action upon 
the contract of settlement without pleading or referring to the note. 
It is to be noted that the obligation of defendant under the contract 
was ‘‘. . . to give to each of second parties a promissory note dated 
April 1, 1942, in the amount of $1,000.00 payable on or before one year 
after date, and bearing no interest before maturity.’’ This note was 
given. Therefore at the moment the note was delivered to the plaintiff 
the obligation of defendant under the contract was fully performed. 

From the defendant’s side it was a fully executed contract and any 
further rights of the plaintiff against the defendant were based on the 
note. This must follow where as is clearly the case under the facts here 
present, the obligation of the defendant was to give a note. It is within 
the power of the parties to agree that a note shall be received as pay- 
ment of a past-due obligation and if such be the clear intention of the 
parties the court must give effect thereto. The terms used in the contract 
under consideration are capable of no other construction. 

There is one further difficulty with the plaintiff’s case. From the 
admitted facts, the defendant gave the plaintiff a negotiable note as 
provided by the contract and even if it be admitted for the purpose of 
the argument, that the plaintiff has a cause of action upon the contract 
without pleading or referring to the note, yet because the note was 
received by plaintiffs, she should not be permitted to recover in an action 
on the contract without first surrendering the note or explaining its 
absence. 

As was said by the supreme court of Georgia in the case of Standard 
Cooperage Company v. O’Neill, 146 Ga. 235, 91 S. E. 82: ‘“Where a 
promissory note is given in settlement of an open account, without an 
express agreement that the note shall extinguish the pre-existing debt, 
it is a condition precedent to a final judgment upon the account that the 
note be surrendered to the maker, or accounted for by showing that it 
is not in any event enforceable against him.”’ 

Also, in the case of Cohen v. B. N. C. Waist Co., Sup., 192 N. Y. S. 
849, the court held that one who received a check ‘‘in full payment’’ 
cannot recover the total amount alleged to be due him, including the 
check, when he retains the same and does not tender it back. 

Likewise, in the case of Jackson 'v. Brown, 102 Ga. 87, 29 S. E. 149, 
66 Am. St. Rep. 156, the court, in the course of the opinion (on page 150 
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of the Southeastern Reporter) says: ‘‘The question then is whether, 
where one accepts from another, in liquidation of an open account, a 
negotiable promissory note, he can recover a suit upon the original 
eause of action unless, upon trial, he produces the note, or satisfactorily 
accounts for its absence. We think the authorities answer this question 
in the negative. .. . Miller v. Lumsden, 16 Ill. 161... .’’ 


In the case now under consideration, the plaintiff not only failed to 
account for the note which she admittedly received, but objected to the 
defendant amending his answer so that the question could become an 
issue in the case. 

One other question remains for consideration and that is whether the 
court committed an abuse of discretion in refusing defendant the right 
to amend his answer to include an allegation that he was in possession 
of the note which the plaintiff had voluntarily canceled and delivered 
to him. 

The history of the pleadings in this case show a studied attempt on 
the part of plaintiff to avoid any reference either to the written contract 
of settlement or the note given in fulfilling the defendant’s obligation 
thereunder. The defendant has been equally as diligent in trying to 
compel the plaintiff to set forth the provisions of the contract and a copy 
of the note as provided by section 11333,G.C., which provides as follows: 
‘“When the action, counter-claim, or set-off is founded on an account or 
on a written instrument as evidence of indebtedness, a copy thereof must 
be attached to and filed with the pleading. If not so attached and filed, 
the reason for the omission must be stated in the pleading.”’ 

The original petition in this case, after reciting the settlement, states: 
‘‘As a part of the consideration of said settlement and dismissal of said 
actions, defendant herein, Clinton T. James, promised to pay the plaintiff 
herein the sum of One Thousand ($1,000.00) Dollars in money on or 
before April 1, 1943... .”’ 

The defendant filed a motion seeking to compel the plaintiff to 
allege whether or not the promise to pay was in writing, and by affidavit 
produced a petition filed by the plaintiff in a prior case (which had been 
voluntarily dismissed by the plaintiff) which she had previously filed 
upon the same subject matter to which a copy of the contract was 
attached. The court granted defendant’s motion. Thereafter the plain- 
tiff filed an amended petition without complying with the court’s order 
and upon motion it was ordered stricken from the files. This same 
procedure was followed until a fourth amended petition had been filed, 
when at a pre-trial hearing, upon motion of the plaintiff for leave to 
withdraw the fourth amended petition, to which a motion to strike had 
been filed, and to reinstate the second amended petition and to vacate 
all entries subsequent to the filing of the second amended petition, the 
court granted the motion and reinstated the second amended petition, 
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even though from the admitted facts the second amended petition did 
not comply with Section 11333, G. C., supra. 

From the history of the numerous pleadings, admitted facts and the 
evidence, there is no question but that the granting of defendants’ 
motions to amend his answer at the trial, could not have taken the plain- 
tiff by surprise nor would it have required the case to be passed. The 
refusal to permit such amendment deprived the defendant of a sub- 
stantial right in the trial of the case and precluded him from presenting 
a legitimate defense to the action, that is, that the obligation had been 
voluntarily canceled or that the obligation had been otherwise satisfied. 

For the foregoing reasons, the judgment of the Court of Common 
Pleas is reversed and the cause remanded for further proceedings accord- 
ing to law. 


Maker Not Liable for Unpaid Notes Covered by Release 
Executed by Holder of Notes 


Hand v. Goldberger, Municipal Court of City of New York, 60 N. Y. 
Supp. (2d) 525 


Where a holder of notes is found not to be a holder in due 
course, any defenses available to the makers of notes against payee 
are good against the holder provided makers prove that they have 
defenses available to them against payee. 

Defendants leased from a corporate landlord owned by the 
plaintiff, certain premises for use as a laundry with permission 
to use certain laundry equipment on the leased premises. Sub- 
sequent thereto defendants purchased additional equipment to be 
built on the premises from a machinery corporation. The defendants 
executed a conditional sales contract therefor calling for the payment 
of $700 in a series of notes. Defendants paid $474 on account of 
said notes, leaving unpaid three notes and two checks for another 
unpaid note. 

Plaintiff knew of defendants’ financial difficulties and inasmuch 
as the plaintiff held $500 as security under the lease made by the 
defendants, it was agreed that the defendants forfeit the security 
of $500 and turn over machinery on premises to plaintiff and that 
plaintiff and his corporate landlord would execute a release of the 
defendants ‘‘of all claims and notes.’’ At the time of said agree- 
ment there were outstanding ten unpaid notes made by the defend- 
ants to the plaintiff’s corporate landlord. Plaintiff brought suit 
to recover on the three notes and checks made by defendants to 
the machinery corporation and contended that at time release was 
executed it was not intended to cover the 3 notes and checks but 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 831. 
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only covered ten unpaid notes due to the plaintiff. Defendant 
contended release covered unpaid notes due on conditional sales 
contract. 


It was held that the unpaid notes and checks due on conditional 
sales contract were intended to be covered by plaintiff’s release. 


Action by Leon Hand against Frieda Goldberger and another, indi- 
vidually and doing business as Sterling Quality Laundry, to recover on 
three promissory notes and two checks. 

Judgment for defendants. 

Walsh & Levine, of New York City (Jacob F. Adelman, of New 
York City, of counsel), for plaintiff. 

Bluestone & Mesibov, of New York City (Isidore Mesibov, of New 
York City, of counsel), for defendants. 


LORETO, J.—At the conclusion of this trial, both sides moved for 
a directed verdict and consented to have the case withdrawn from the 
jury, leaving it to the court to decide. Decision was reserved on those 
motions as well as on the motion made by the defendants at the end 
of the plaintiff’s case for a dismissal of the complaint. 

The plaintiff sues as owner and holder upon three promissory notes 
and two checks made by the defendants to the order of Ace Machinery 


Corporation. 

The proof clearly establishes that the plaintiff is not the holder 
in due course of these instruments within the Negotiable Instrument 
Law. Therefore, any defenses available to the defendants against the 
payee would be good against the plaintiff. Horan v. Mason, 141 App.Div. 
Div. 89, 125 N.Y.S. 668; McBee Co., Ine., v. Shoemaker, 174 App.Div. 
291, 160 N.Y.S. 251. However, the defendants have not proved any de- 
fenses available to them against the payee. 

But they have offered satisfactory proof in support of their defense of 
release by the defendants. The testimony discloses that the defendants 
leased from a corporate landlord owned by the plaintiff, certain premises 
which were to be used for a laundry and that they were given permis- 
sion to use certain laundry equipment on the premises. The defendants, 
desiring an additional machine, entered into a conditional sales contract 
with the Ace Machinery Corporation which agreed to build a washing 
machine, using with plaintiff’s consent, a metal frame owned by the 
latter or his corporation. The contract provided for the payment of the 
sum of $700 according to a series of promissory notes. The defendants 
paid $474 on account of the said notes, leaving unpaid three promissory 
notes involved in this suit as well as two checks, which were given for 
another unpaid note. 

Prior to acquiring the instruments in suit, the plaintiff had knowledge 
of the fact that the defendants had financial difficulties, that one of these 
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checks was returned endorsed ‘‘account closed,’’ that an execution on 
a judgment against the defendants on another claim of the plaintiff was. 
returned unsatisfied. It also appears that the machine covered by these 
notes was still on the plaintiff’s premises and that his corporation held 
$500 as security under the lease made by the defendants. Because of 
these circumstances, the parties had a conference to adjust the defend- 
ants’ difficulties. 

As a result of this conference, the plaintiff prepared and signed and! 
delivered a release to the defendants under date of March 31, 1944, pro- 
viding, among other things that the defendants forfeit the security of 
$500, that the defendants turn over to the plaintiff the machine men- 
tioned, and that the plaintiff and his landlord corporation release the de- 
fendants ‘‘of all claims and notes.’’ The word ‘‘notes’’ in the release is. 
an insertion admittedly made by the plaintiff prior to the delivery of the 
instrument. There were outstanding ten notes made by the defendants 
to the plaintiff’s landlord corporation. The plaintiff argues that only 
those notes were intended to be covered by the release. However, the: 
defendants testified without contradiction that at the time the release was 
executed, it was agreed that the plaintiff would take the machine and 
pay the unpaid notes made to the Ace Mlachinery Corporation, that the: 
defendants vacated the premises by April 2, 1944, leaving the machine in 
the possession of the plaintiff, who has since held it for his own use. 
Tt was also testified that the machine at that time had an approximate 
value of $1,000. 

From this testimony and under these circumstances, it is evident 
that the unpaid notes, although not yet acquired by the plaintiff at 
the time the release was made, were intended to be covered by the release.. 
The defendants’ testimony in this regard stands uncontradicted. It 
strikes the Court as plausible and credible. 

In view of the foregoing, judgment is rendered on the merits in favor 
of the defendants, dismissing the complaint, and all motions, upon which 
decision was reserved, are decided in accordance with this opinion. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


External Manifestation of Deceased’s Intention To Create Trust 


St. Louis Uniformed Firemen’s Credit Union v. Haley, St. Louis Court of 
Appeals, Mo. 190 S. W. Rep. (2d) 636. 

Decedent had delivered to the guardian of his incompetent sister 
an envelope containing an account book showing the amount of his 
deposit in a credit union, together with a note stating that the deposit 
was to go to the incompetent in repayment of money loaned to decedent. 

It was held that an express trust for the incompetent was thereby 
created. The law is well settled that in order to create an express trust, 
it is not essential that any particular form be followed, or that the 
words ‘‘trust’’ or ‘‘trustee’’.or their equivalent be used. On the 
contrary, the primary consideration in all such cases is the intention 
of the settlor or creator; and any words which indicate with sufficient 
certainty an intention to create a trust will be effective for that 
purpose. The note, the receipt book, and the envelope in which the 
two were contained are all of course to be taken together as constituting 
the external manifestation of the deceased ’s intention ; and in determining 
the whole question of his intention and of whether if it was his intention 
to create a trust, he took sufficient steps to put it into effect, the several 
writings are to be read in the light of all the facts and circumstances 
attending the transaction, which would be presumed to have been in the 
mind of the deceased in doing what he did towards accomplishing his 
purpose. In considering the case from this standpoint, fhe conclusion 
seems inescapable that the deceased not only intended to create a trust 
in favor of his incompetent sister as beneficiary, but also manifested 
his intention in a sufficient manner to carry the same into effect. 

That the envelope was marked ‘‘Not to be opened while I live’’ did 
not render the transaction testamentary, since decedent had surrendered 
dominion over the property upon delivery. The very fact of his action 
in permanently putting the note and book out of his possession strongly 
indicates his intention to vest a present interest in the fund in the 
beneficiary, and is inconsistent with the idea that he was undertaking 
to make a will, over which, in the normal course of things, there would 
have been no occasion for him to think that he should divest himself 
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of further physical control. If it was the deceased’s intention to make | 
a will, he unquestionably failed in his purpose for lack of compliance 
with statutory requirements governing the testamentary disposition of 
property. 


Executor Not Removed for Dereliction of Duty 


In Re Johnson’s Estate, Supreme Court of Oregon, 164 Pac. Rep. (2d) 886. 


The law requires an executor or administrator, during the progress 
of the administration of an estate, to render semi-annually, written 
the first ten days of April and October, a verified account of his 
receipts and disbursements, with proper vouchers, which account must 
disclose details of the claims presented against the estate, ‘‘and any 
ether matter necessary to show the condition of the affairs thereof.’’ 
Section 19-1001, O. C. L. A. No account was filed by the executor in 
the instant case until October 18, 1944. It appears that the executor, who 
is a retired officer of the United States Army, was, during the year 1944, 
engaged in work which had an intimate relationship to the prosecution 
of the war, and was of such urgency as to leave him but little time for 
other business. It does not appear that the interests of the estate 
suffered by reason of his failure to file his account on time, or that the 
petitioners suffered any loss thereby. No demand was made by the 
petitioners upon the executor that he should file an account, nor did 
they invoke the statutory procedure provided by section 19-1002, 
O. C. L. A., to compel him to do so. Under the circumstances, the 
failure of the executor to file his interim accounts on time was not 
ground for his removal. 

It was further held that the executor did not abuse his discretion 
in withholding payment of legatee’s annuity, when it appeared that 
legatee was threatening to contest the will, and in her petition ex- 
pressly reserved the right to institute such contest. 


‘ Life Tenant Cannot Assign Principal Though Trust Provides for 
4 Invasion 


Matter of Green, N. Y. Surrogate Court, N. Y. Law Journal, 
April 6, 1946 page 1360 
The will of deceased provides that a fund be held in trust for the 
benefit of a sister of deceased and, on the latter’s death, for the further 
benefit of a son of deceased. The remainder is payable to the issue of 
the son with alternative provisions if such issue fail. The sister is dead. 
The son is living. The son has executed an instrument in which he 
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purports to assign both principal and income of the trust. The suc- 
cessor trustee asks what he is to do about this instrument. 

The trustee also asks whether as successor to the originally named 
trustee he may exercise the power of invasion of principal granted to 
the original trustee. Such power passed to the successor. In Matter 
of Beaumont, 54 N. Y. S. (2d) 581, it was pointed out that a power of 
invasion is to be exercised only in pursuance of the trust. The court, 
however, would not grant approval in advance of a proposed exercise 
of a trustee’s discretion. 

The son of deceased has no remainder interest in the trust. Hence, 
the instrument executed by him operates on nothing so far as a re- 
mainder interest is concerned. If and when, in the exercise of a proper 
discretion, the trustee appropriates any of the principal to the benefit 
of the son of the deceased it passes perforce the will directly to the 
son as his private property. So far as the instrument purports to 
assign future income of a testamentary trust it contravenes the statute 
(Personal Property Law, sec. 15; Matter of Ungrich, 201. N. Y. 415). 
However, so long as the life beneficiary remains quiescent and permits 
actually accrued income to be disbursed to his purported assignee the 
instrument will serve as protection to the trustee to the extent of actual 
payments of actually accrued income. Restatement of the Law of 
Trusts, sec. 152. 


“Request” to Devote Legacy to Relief of Veterans’ Families 
Created Charitable Trust 


Matter of Harry I. Saul, N. Y. Surrogate Court, N. Y. Law Journal 
April 6, 1946 page 1360) 


Deceased named a corporate fiduciary his executor and disposed of 
his residuary thus: ‘‘Sixth Clause: I give, devise and bequeath the 
remainder of my residuary estate to my executor hereinafter named. 
In so doing I request it to dispose thereof to such worthwhile charity 
or charities engaged in relief of the families of disabled veterans or of 
dead members of the armed services engaged in the present war, as it 
may select in its discretion.’’ The executor has now accounted and 
the point in issue is the effectiveness of the quoted text. By the prior 
paragraph one-half of the residue of deceased’s estate had been given 
to a charitable organization. The quoted text disposed of the other 
half of the residuary. 

The distributees of deceased are his half brothers and sisters. They 
contend that the gift to a national bank corporation is not within the 
scope of its corporate powers and also that no effective gift in trust 
has been made since there is no description of the charitable purpose 
nor definition of the beneficiaries. 
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The rule now is that if there are two possible constructions the 
court will adopt the one operating to sustain the trust (Matter of 
Durbrow, 245 N. Y. 469). The gift here is to the executor in that 
character. The executor takes no personal interest in the fund. The 
group intended to be benefited by the charity constitutes a very large 
element in the community and the gift is plainly charitable. (Matter of 
Merritt, 249 N. Y. 532). The court holds that the gift to the executor 
is charged affirmatively with the obligation to dispose of the fund in 
trust and for the benefit of others. Construing the fifth and sixth 
paragraphs of the will together, the court holds that the text of the sixth 
paragraph is not precatory but mandatory. 


Modification of Trust to Permit Payment of Taxes 


Hardy v. Bankers Trust Co., Court of Chancery of New Jersey, 
44 Atl. Rep. (2d) 839. 


The donor of an irrevocable trust, because of a subsequent unforeseen 
change in the U. 8. Internal Revenue Code, 26 U. S. C. A. Int. Rev. 
Code, § 167, imposing upon the donor liability for the tax on income 
arising from the trust funds, is entitled to a modification of the terms 


of the trust agreement to meet the situation occasioned by the changed 
code. 


Ordinarily the trustee is bound, in the administration of the trust, 
by the terms of the trust, but a court of equity, in its capacity as 
universal trustee, may in cases of emergency, for the preservation of 
the trust estate and the protection of the cestuis, authorize and direct the 
trustees to do acts which under the terms of the trust and under ordinary 
circumstances they would have no power to do. 


Contribution to Trust As Fraudulent Conveyance 


State v. Nashville Trust Co., Court of Appeals, Tennessee, 190 S. W. (2d) 785. 

A son, in grave business difficulties and deeply in debt, expended 
a large sum on improvements upon his father’s land. The father there- 
after conveyed the land and improvements to trustees upon a spend- 
thrift trust for the son and his issue. 

It was held that the son’s expenditure for improvements constituted 
a contribution to the trust and a fraudulent conveyance. The son’s 
creditors could recover the amount so contributed out of the trust 
property. The effect of what the son did in this case was to put 
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$350,000 of his money into property to be put into a trust for himself 
beyond the reach of his creditors, present and prospective. He and his 
father intended this result and together they brought it to pass. The 
transaction would not be different in the view of equity if 
he had put his $350,000 into the property after, rather 
than before, it was given him in the spendthrift trust. That 
is, he contributed this amount to the trust property. Under all the 
authorities the trust is invalid to the extent of this contribution. The 
transfer by the son of $350,000 of his own money into the trust pro- 
perty was a fraudulent conveyance, without regard to his actual intent, 
since its inevitable effect was to hinder and delay his creditors, exist- 
ing and subsequent. The $350,000 which the son transferred into the 
father’s land by making the improvements thereon cannot be severed 
or returned to the son’s creditors. But the land, while in the father, 
could have been subjected by such creditors to a lien for that amount. 
Now that it is in a spendthrift trust for the son’s benefit, it is no less 
liable to be so subjected. 


Contract by Beneficiary to Dispose of Income After Receiving It 


Minot v. Minot, Supreme Judicial Court of Massachusetts, 66 N. E. 
Rep. (2d) 5. 

Husband, set up a trust for his wife in New York after a separation 
agreement had been made in France. The wife by a later agreement, 
after the divorce, agreed to pay back the income to husband as she 
received it. The wife now contends that her contract to pay over the 
income of the trust was invalidated by section 15 of the New York 
Personal Property Law, Consol. Laws, ©. 41, which provides that 
the ‘‘right of the beneficiary to enforce the performance of a trust to 
receive the income of personal property, and to apply it to the use of 
any person, can not be transferred, by assignment or otherwise.’’ But 
even if the New York law had any application to a promise by a 
resident of France with respect to her disposition of income after its 
receipt by her in France, the New York statute was not violated. The 
income was not ‘‘transferred to the husband contrary to the New York 
statute. There is no disturbance of the right of the beneficiary to receive 
the income from the trustee. The right to enforce the trust still remains 
with the cestui que trust. What the New York statute does is to convert 
every trust within its scope into a sort of spendthrift trust. Even in a 
spendthrift trust the beneficiary is free to dispose of the income once 
it reaches his hands. The court, therefore, held that this agreement 
was valid. 
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Residuary Clause Does Not Exercise Power of Appointment 


Bussing v. Hough, Supreme Court of Iowa, 21 N. W. Rep. (2d) 587. 


A resident of Iowa died without issue. His entire estate was 
situated in Iowa. He devised one third of his estate in trust to his 
wife, with income; ‘‘said trustee to control said porperty during 
her natural life time, then said property to be distributed among the 
heirs of my said wife or as she may direct.’’ The wife moved to Cali- 
fornia where she died testate and her will was probated in California 
and also in Iowa. After several small bequests, she provided: ‘‘I 
hereby give, devise and bequeath to the said Mrs. Harryiette Wehr, 
all the rest, residue and remainder of my estate of whatever kind 
and nature and wheresoever situated.”’ 

It was held that the wife under her husband’s will took only a 
life estate with power of appointment which she did not exercise by 
her will. Her will made no reference to the power of appointment, 
or to the property on which the power was to be executed. In the 
absence of statute it is generally held that a power of appointment 
is not executed by the residuary clause in a will unless an intent 
to exercise such power appears in addition thereto from the terms of 
the will. In the instant case no intent to exercise the power appears 
from other provisions of said will. : 


Support of Life Beneficiary Out of Corpus of Trust 


Board of Visitors and Governors of Washington College v. Safe Deposit and 
Trust Co. of Baltimore, Court of Appeals of Maryland, 46 Atl. Rep (2d) 280 


Testator left his residuary estate in trust, the income to be paid 
to his wife for life and the remainder to be paid to the Board of 
Visitors and Governors of Washington College at Chestertown, Md., 
“‘for its proper corporate purposes and no other, and I wish this 
devise and bequest to be used for construction and building purposes 
only, and not for endowment purposes; and I wish the most important 
of said buildings to be known as the Harley Building or to be designated 
in some other suitable manner to connect my name therewith.’’ 

The testator added a further clause, as follows: ‘‘I am leaving 
my wife, at her request, a life estate in this residue, instead of an 
absolute estate. It seems to be that she is not too amply provided for; 
and if she needs any of the corpus of this trust estate for living purposes, 
I hereby request and empower my said trustees, or their successor, to 
pay to my said wife such sums from said corpus for living purposes 
as to their judgment may seem best. 
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The wife has a separate estate slightly larger than the trust estate. 
She has been living in Santa Fe, New Mexico on what is conceded to 
be a modest scale, but even so the income from both estates (a total 
of about $5,900) is insufficient to make up the $7,200 a year that she 
is now expending, leaving an annual deficit of some $1,300. She is 
now 66 years of age and suffers from arthritis; her closest relative 
is a cousin, living in New York State. 

The trustees filed a Bill of Complaint asking for a construction 
of the will and specific instructions as to whether it could invade the 
principal of the trust estate for the benefit of the wife while she 
still had independent means of her own. 

It was held that the wife had not made out a case of such need for 
living expenses as to justify, the invasion of the corpus of the trust 
estate while she had ample independent means of her own from which 
her needs could be met. In the ease at bar, the court thought that while 
the testator manifested a primary concern for the welfare of his widow, 
he has also shown a solicitude for the conservation of the trust assets. 
He not only left his wife ‘‘at her request, a life estate in the residue, 
instead of an absolute estate’’ with a disposition of the remainder for 
another purpose; but he declared that ‘‘this trust is for the benefit 
of my said wife and shall be deemed and considered a spendthrift 
trust.’? The use of corpus was restricted by the condition ‘‘if she needs _ 
any of the corpus of this trust estate for living expenses;’’ the power 
to invade corpus was only conferred because ‘‘it seems to me she is 
not too amply provided for.’’ The court thought that the latter ex- 
pression had reference to her total resources, not merely to the trust 
estate. The choice of a spendthrift trust of his residuary estate was 
deliberate and for her own protection against emergency, and particularly 
against the hazards of investment losses that were so prevalent at 
the time the will was executed. The corpus of the trust, therefore, 
should not be invaded for widow’s living expenses while she had ample 
independent means from which such needs could be met, even though 
she would have to use a portion of the corpus of her separate estate. 





TAX DECISIONS > 


Digest of current decisions pertaining to the law of tazes on trusts, 
estates and gifts 


Alimony Payments Until Divorced Wife Should Die or Remarry 


Estate of P. M. Maresi v. Commissioner, U. S. Tax Court, 6 T. C. No, 74 


The commuted value of the liability of decedent’s estate for pay- 
ments to decedent’s divorced wife until she should die or remarry 
is deductible from decedent’s gross estate in an amount determinable 
by reference to American experience tables reflecting life expectancy 
and the probability of the remarriage of widows. 

It is now well settled that a separation agreement fixing the scope of 
the husband’s obligation of support and incorporated in a decree of 
divorce furnishes a foundation for deduction from the husband’s gross 
estate of amounts paid accordingly. The only issue is the amount of 
the deduction. It is evident that there would be no problem if the 
payments for which the estate is liable were to continue during the 
life of decedent’s divorced wife. The difficulty is that they are to cease 
upon her remarriage. Petitioner introduced in evidence exhibits and 
the testimony of a qualified actuary purporting to show that there was 
in existence an experience table dealing with the probabilities of re- 
marriage of widows of various ages, based on the records of workmen’s 
compensation insurance organizations. The figures are said to be 
applicable throughout the United States and to all levels of the social 
and economic community. From this, combined with a mortality table, 
it is possible, of course, to extract a figure for the supposed present 
value of the claim. 

It is true that marriage, as distinguished from death, is at least 
generally a result of the participant’s volition; and that the cireum- 
stances of an individual case, rather than the laws of probability, will 
shape the result in any given situation. Nevertheless, the claim is an 
undoubted liability of the estate and one which it will be under a con- 
tinuing obligation to meet. It is the type of indebtedness for which 
under the decided cases petitioner is entitled to a deduction. The prac- 
tice is to apnly mortality tables without requiring proof of the physical 
condition of the subject of the specific inquiry. Ithaca Trust Co. v. 
United States, 279 U. S. 151; Estate Tax Regulations No. 105, section 
81. 10. Such facts as ar known in this case would, if anything, logically - 
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operate to decrease the probabilities of remarriage, as for example the 
circumstance that the divorced wife had not remarried during the 
eight years between the divorce and decedent’s death, and her pros- 
pective loss of the annuity in the event of remarriage. 


Life Insurance Beneficiary Electing Installments 


Lucy G. Law v. Collector of Internal Revenue, U. S. Circuit Court of 
Appeals, Third Circuit 

Under Code Sec. 22 (ib) (1), amounts received under a life insurance 
contract paid by reason of the death of the insured, whether in a single 
sum or otherwise, are not includible in gross income. Accordingly, where 
taxpayer, as beneficiary, exercised policy options to receive installment 
payments of life insurance proceeds, the amount by which each in- 
stallment exceeded the aliquot part of the proceeds of the policies did 
not constitute taxable income. 


Estate Tax On Transfer With More Than Income Retained 


Estate of John J. Toeller v. Commissioner, U. S. Tax Court, 6 T. C. No. 108 


Decedent established a trust in 1930 which provided that one-third 
of the income should be payable to his estranged wife and the re- 
maining income, after the payment of small annual sums to his chil- 
dren should be payabld to him. Upon his death the corpus was to 
be divided among his wife (if then living) his children, or, if dead, 
to their descendants. The trust instrument provided that ‘‘should 
misfortune or sickness cause the expenses of trustor to increase so 
that in the judgment of the trustee the net income so payable to trustor 
is not sufficient to meet the living expenses of trustor, then trustee is 
authorized to pay such portions of the principal as may be necessary 
under the circumstances. Said trustee is given the sole right to deter- 
mine when payments from the principal sum shall be made and the 
amounts of said payments.’’ It further provided that ‘‘ All discretions 
conferred upon the trustee shall, unless specifically limited, be absolute 
and uncontrolled. ’’ 

It was held that the corpus of the trust is includible in the gross 
estate of decedent, following Blunt v. Kelly, 131 Fed. (2d) 632. The 
use of such words as ‘‘absolute’’ and ‘‘uncontrolled’’ or ‘‘sole dis- 
cretion’’ does not mean that the discretion conferred. in the trustee 
is unlimited, where external standards are provided in the trust in- 
strument for the guidance of the trustee in the exercise of his discretion. 
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These words may enlarge the limits of the trustee’s discretion, but the 
provision of external standards by the trustor indicate unmistakably 
that limits still exist. See Scott on Trusts, Vol. 2, Sec. 187. The trust 
instrument involved here provided the external standards which are 
so important as to be virtually decisive of the issue. 

It was further held that under the facts the amount paid to a 
charitable organization pursuant to compromise of a will contest proceed-~ 
ing was deductible from the gross estate of decedent. 


Capital Gains Not Deductible From Gross Income of Trust As 
Having Been Permanently Set Aside for Charitable Purposes 


Estate of William P. Allen v. Commissioner, U. S. Tax Court, 6 T. C. No. 77 


Under a testamentary trust, all income was to be distributed ecur- 
rently to the life beneficiary with the remainder over to the Trustees 
of Rutgers College, a corporation within the class defined in section 23 
(0) (2), I.R.C. In the event the net income of the trust was less than 
$1,500 per month, the trustee was directed to invade the corpus to 
‘that extent. Capital gains were to be added to principal. 


It was held, on the facts, that the net capital gains realized in the 
taxable year were not deductible from gross income of the trust as 
having been permanently set aside for charitable purposes under section 
162 (a) of the Code. Aside from other circumstances, the length of 
the unexpired expectancy of the life beneficiary, the narrowness of the 
margin of safety of available income over the minimum requirements, 
~‘ and the source of the income constitutes factors that do not lend them- 
selves to reliable prediction. They do not justify a conclusion that 
there exists no reasonable uncertainty an invasion of the corpus will 
not occur during the existence of the trust. 


Property Conveyed In Settlement of Will Contest 


Estate of Mary Clare Milner v. Commissioner, U. S. Tax Court, 6 T. C. No. 112 


The decedent was a devisee of real estate under a will of her mother 
which, upon being offered for probate, was contested by decedent’s 
daughter, one of the devisees of an interest in the property under a 
prior will. Before trial of the issue of validity of the later will, a 
compromise agreement was made under which that will was probated, 
the contest was withdrawn, and the decedent (prior to March 3, 1991) 
transferred the real estate in trust to pay the net income to her during 
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her life, with provisions for payment of the net income after her death 
to her two daughters and distribution of the corpus to their lineal 
descendants after their death. 

It was held that the decree admitting the later will to probate, 
being a consent decree, does not conclusively establish ownership in 
fee by the decedent of the property transferred in trust. It was further 
held that the decedent did not become the fee owner of such property 
but merely acquired a life estate therein, and consequently, she did 
not own an interest in the property which passed at or by reason of 
her death within the meaning of section 811 (c), Internal Revenue 
Code. 


Control Over Distribution Through Broad General Powers of 
Management 


Peter Sinopoulo v. Collector of Internal Revenue, U. S. Circuit Court of 
Appeals, Tenth Circuit 

Where taxpayer, as grantor and trustee of two trusts established 
for his children, retained unlimited control over the corpus and income, 
including the right in his sole discretion to terminate the trusts when 
a beneficiary reached a certain age or to extend the trust for the life- 
time of the beneficiary, and thus prevent her from coming into the 
full enjoyment of the corpus, and also the right to modify the terms 
of the trust, it was held that he was liable for income from the trusts 
under Sec. 22 (a), notwithstanding that in an adversary proceeding 
later instituted before a state court the trust instruments were re- 
formed by striking out the privilege of grantor to modify or revoke any 
part thereof. 


‘Trusts Not Part of Decedent’s Gross Estate 


‘Estate of George W. Hall v. Commissioner, U. S. Tax Court, 6 T. C. No, 120 


In 1929 and 1930, decedent turned over to his two children certain 
‘securities for the purpose of having the children create two trusts, 
respectively. In all particulars here material the trusts were identical. 
The income was to be paid to decedent for life, then to his wife for 
life, and upon the death of the survivor, the corpus was to be paid to 
his children and to the descendants of any deceased child per stirpes, 
or if no children or descendants of a deceased child shall be living, then 
it was to be distributed among the heirs at law of the decedent in ac- 
cordance with the statute of descent of the State of Illinois then in 
force and effect. During the decedent’s lifetime he could direct and 
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advise the trustee in writing relative to investments and loans in which. 
case the trustee was not to become liable on account of any action taken 
by it pursuant to such direction or advice. The trusts were irrevocable 
at the date of decedent’s death. 

It was held that the decedent was in substance the grantor of ‘the 
two trusts. It was held further that no part of the corpora of the 
trusts is includible in the decedent’s gross estate under either section 
811 (c) or (d) (2) of the Internal Revenue Code. The court did not 
think that the enjoyment of the beneficial interests of the trusts was 
at the date of decedent’s death subject to any change through the 
exercise of any power by the decedent alone or in conjunction with 
any person to alter, amend or revoke. Cf. Helvering v. Stuart, 317 
U. S. 154; Fifth Ave. Bank of N. Y. (Hill Est.) v. Nunan, 59 Fed. 
Supp. 753. 


Value of Trust Estate Subject to Estate Tax Because of Decedents 
Power to Change Enjoyment 


Estate of Edward L. Hurd v. Commissioner, U. S. Tax Court, 6 T. C. No, 106 


The decedent created an irrevocable trust naming himself as one 
of the two initial trustees. The trustees were authorized to distribute 
the net income to or expend it for the benefit of decedent’s daughter 
or her survivors, or they could distribute it to decedent’s wife during 
her lifetime. The corpus could be paid over in whole or in part to 
decedent’s wife during her lifetime at the sole discretion of the trustees 
or it could be held for ultimate distribution to other remaindermen 
upon the termination of the trust. From 1939 to his death in 1941, the 
decedent suffered from cerebral arteriosclerosis and, in the opinion of 
his physician, he was incapable of making normal decisions. He was 
never removed as a trustee, nor was he ever adjudged an incompetent. 

It was held that the value of the trust estate at the optional valu- 
ation date is includible in decedent’s gross estate, under section 811 
(d) (2) of the Internal Revenue Code, as one where the enjoyment 
was, at the date of decedent’s death, subject to change through the 
exercise of a power to alter, amend or revoke. Section 811 (d) (2) 
dealing with transfers on or prior to June 22, 1936, embraces and in- 
eludes a power of termination. Commissioner v. Estate of 
Holmes, U. S. Supreme Court, Jan. 2, 196. The right of 
the co-trustees to pay over, at any time, the entire corpus of 
the trust to the decedents wife constitutes a power to terminate. 
The fact that decedent’s powers in connection with the trust property 
were exercisable only in his capacity as trustee does not take the transfer 
beyond the reach of the section here in question. It is established that 
section 811 (d) (2) embraces such powers irrespective of the capacity 
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in which they are exercisable by the settlor. Welch v. Terhune, 126 
Fed. (2d) 695; Union Trust Co. of Pittsburg v. Driscoll, 138 Fed. 
(2d) 152; Estate of Albert E. Nettleton, 4 T. C. 987. 

In addition to the right to terminate the trust, the co-trustees were 
authorized to vary the enjoyment of the trust property. They could 
pay Over or expend all or a part of the income for the benefit of the 
daughter and her survivors or they could distribute all or any portion 
thereof to the wife. It appears that they may have had authority to 
accumulate the income. As to the principal, they could, in their dis- 
cretion, pay it over to the wife in whole or in part or leave it for 
eventual distribution to the remaindermen. The right to determine by 
whom and in what proportions the trust property shall be taken brings 
the trust within section 811 (d). Estate of Albert E. Nettleton, 4 T. C. 
987. It is not unusual where death follows protracted illness that the 
decedent is incapable both physically and mentally of making normal 
decisions affecting property rights, and yet the court would not suppose 
that the statute did not apply in such cases. It is true that in the 
opinion of his physician the decedent was not capable of making normal 
decisions respecting property rights at the time of his death or at any 
time since the fall of 1939. But, decedent was never removed from 
his trusteeship nor was he ever adjudged mentally incompetent. The 
design of the revenue act is to include in the estate of a decedent pro- 
perty theretofore disposed of by him but over which he retained a 
power, such as is here present, at the time of his death. 


Transfers With Power To Change Enjoyment Subject To Estate 
Tax 


Estate of Clothilde K. Lueders v. Commissioner, 6 T. C. No. 75 


In 1930 the husband of decedent created a trust under which 
decedent was to receive income for life and had the power to terminate 
the trust and take the corpus. In 1931, decedent created a trust, with 
identical terms, giving her husband the income for life and the right 
to terminate the trust and take the corpus. Shortly thereafter he 
terminated the trust and took the corpus. 

It was held that the value at the date of decedent’s death of the 
trust created by her husband is includible in her gross estate under 
section 811 (d) of the Internal Revenue Code, under the doctrine of 
Lehman v. Commissioner, 109 Fed. (2d) 99. 

Section 811 (d) provides that the value of the gross estate of a 
decedent shall be determined by including the value at the date of his 
death of all property of which he has made a transfer ‘‘where the 
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enjoyment thereof was subject at the date of his death to any change 
through the exercise of a power, either by the decedent alone or in 
conjunction with any person, to alter, amend, or revoke.’’ There can 
be no doubt that the enjoyment of the property in the trust in question 
was subject to the exercise of a power to alter, amend, or revoke the 
trust by the decedent at the time of her death. The only question to 
be decided is whether the decedent can be deemed to have been the 
grantor of the trust. ‘‘A person who furnishes the consideration for 
the creation of a trust is the settlor even though in form the trust is 
created by another.’’ Scott on Trusts, section 156.3; Blackman v. 
United States, 48 Fed. Supp. 362, 368. Under these circumstances it 
is concluded that the decedent furnished consideration for the trust 
which was in existence at the date of her death, and that she must be 
regarded as the settlor of that trust. It follows that section 811 (d) 
is applicable. 


Retention of Broad Powers of Management 


Nelson Littel v. Commissioner of Internal Revenue, U. S. Circuit Court of 
Appeals, Second Circuit 


Taxpayer as grantor created separate but similar trusts for the 
benefit of his three children, expressly reserving, in addition to broad 
powers of management, the right to modify or alter the trust agree- 
ments, including the power to change the beneficiaries of the income 
and principal and to increase or decrease their beneficial interests. Al- 
though taxpayer could by no possibility take any part of the corpus 
or income, it was held that he was the owner,of the trust property for 
the purposes of Code Sec. 22 (a). 


Tax on Executors’. Fees and Interest on Claims Allowed by Court 


Weil v. Commissioner, U. S. Tax Court, T. C. Memo. Docket Nos, 5463, 5464 


Taxpayers, executors and heirs under their father’s will, were 
awarded in 1932 and 1940 executors’ compensation and claims against 
the estate, but taxpayers did not receive the amounts. 

Applying the tests of the regulations, (Sec. 19. 42-2.of Reg. 103) it 
was held that the amounts of the awards made by the Surrogate’s 
Court in 1932 and 1940, were neither. credited to the accounts of the 
taxpayers in those years, nor were they set apart for them in any 
manner. It well may be that they as executors were in full control 
of the financial affairs of the estate and might have withdrawn in either 
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1932 or 1940 the full amount of the awards given them by the Sur- 
rogate’s Court. Ability to set aside or credit to themselves funds or 
property of the estate sufficient to satisfy the amount of the 
awards is not tantamount to crediting or setting apart to 
themselves such funds or property. There can be noi con- 
structive receipt of income where, as here the amounts of the 
awards of the Surrogate’s Court were not credited to the accounts 
of or set apart for the taxpayers by the estate in 1932 and 1940. 


Value of Closely-Held Stock Subject To Restrictions On Transfer 
Based On Book Value and Earnings 


Harry H. Spitzer v. Commissioner, U. S. Circuit Court of Appeals, Eight 
Circuit, No. 13,168 


On October 15, 1940 taxpayer gave to his wife 75 shares of common 
stock of the Forest City Manufacturing Company. Taxpayer claimed 
the value of the stock at time of gift was $286 and not $500 as fixed 
by the Commisioner and upheld by the Tax Court. Taxpayer con- 
tended that under a restrictive agreement executed by the stockholders, 


the value of the stock was the book value as of December 31, 1939. He 
also submitted the testimony of a qualified expert witness to the effect 
that at the time of the gift the fair market value of the stock was not 
in excess of two-thirds of book value as of December 31, 1939. 

It was held that the restrictive agreement relied on by taxpayer 
tended to depress the fair market value of the stock at the time of the 
gift by limiting the class of prospective purchasers, by depriving holders 
of voting power and of the right to pledge the stock, and by subjecting 
them to the risks of death or retirement of the holder from whom the 
stock was purchased, and to the chance of his consent to repurchase by 
the corporation at a value which conceivably might be less than the 
intrinsic value of the stock. The most that can be said concerning the 
effect of the contract upon the fair market value of the stock at the 
time of the gift is that it was a factor to be considered by the Tax 
Court in appraising the stock for gift tax purposes. Where there was 
other evidence before the court upon which it might reasonably make its 
own determination of value, it committed no error in rejecting the 
expert’s opinion. 





Bamk Service Charges 


New York ‘State Superin- 
tendent of Banking, Elliot V. 
Bell, has urged banks to review 
and revise their service. charges. 
These charges affect a million 
persons in New York State. Mr. 
Bell does not feel that charges 
should be abolished but, on the 
other hand, he does believe that 
they should be made simpler and 
more uniform. 

Banks should not regard serv- 
ice charges as a source of profit, 
but rather as a protection against 
loss. Otherwise, as the State 
Banking Commissioner remarks, 
“they are doing a poor job of 
banking—one that hurts them- 
selves and the entire banking sys- 
tem.” 

These recommendations are 
based on the results of a survey 
of state-chartered banks and 
trust companies made by the 
banking department. ‘The study 
shows that the system of bank 
service-charges has grown up in 
haphazard fashion; that the com- 
plexities and varieties of the 
methods employed often make 
service charges difficult for the 
’ bankers to explain, as well as al- 
most impossible for the public to 
understand. Furthermore, there 
seems to be little relationship of 
charges to costs. Some banks 
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base charges on obsolete studies 
while other institutions have not 
analyzed their costs at all. 

While service charges are uni- 
versal, the study discloses that 
their importance varies widely 
from a revenue standpoint. In 
some banks, service charges are 
unimportant as a source of in- 
come while, in others, they are 
extremely vital. To cite a few 
figures, such charges were 2.69 
per cent of the gross operating 
income of all banks in New York 
State, and amounted 5.6 per cent 
of their net operating income. In 
the case of the largest institu- 
tions—those with over $500 mil- 
lion of resources—service charges 
were 3.3 per cent of operating 
income. However, in the case of 
the smallest banks—those with 
less than $1 million resources— 
charges totaled 26 percent of 
operating income. For banks in 
the $10 million to $20 million 
class, they equalled 24 per cent 
of net operating income. 

“Service charges, the study 
shows, are levied according to 
three main methods: 

1. The flat charge. This is a 
uniform charge per month against 
balances which decline below a 
specified amount. Here there is 
a range of charges which runs 
from a fee of 25 cents on accounts 
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below $1,000 in one bank, to a 
fee of $4 on accounts below $100 
in another case. 

2. The measured charge. This 
is a basic monthly charge permit- 
ting the drawing of a specified 
number of checks. The study 
shows that, under this plan, the 
range of service charges was 
from no monthly charge, with the 
number of free checks determined 
by the size of the balance, to a 
charge of $3 on balances below 
$100, with 30 free checks. 

3. The analysis method. This 
is an item by item charge. Here, 
the study reveals, there is an al- 
most endless variation of charges. 
Monthly maintenance charges, 


under this plan, range from 20 
cents to $2; the charge for checks 


paid varies from 3 cents to 10 
cents, and the charge for deposits 
from 2 cents to 10 cents. 

Mr. Bell remarks that the re- 
turn into the banking system, of 
a portion of the $28 billion of 
currency in circulation would pro- 
vide sufficient income—even at 
low rates—in excess of the total 
of service charges levied by all 
banks in the nation. 


Billion Pengo Note 


Inflation in Hungary continues 
unabated. There has now been 
placed in circulation a banknote 
of a billion pengo denomination. 

Before the war, an American 
dollar bought five pengoes. To- 
day, the dollar buys 21% billion 
pengoes, so that a billion pengoes 
comes to exactly 40 cents. 

On April 29, the printing of 
a 100 million pengo note was an- 
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nounced. However, it was soon 
withdrawn because it cost more 
to print than it was worth. It 
was replaced by the billion pengo 
note. 

The Hungarian Government 
has also issued postage stamps 
of one, two, three, four and five 
billion peago denomination. Pre- 
viously, the biggest stamp denom- 
ination was 500,000 pengoes. 


Inflation 


Inflationary pressures which 
have been built up in our economy 
have reached a critical stage. 
This is the conclusion of a study 
“Inflation or Deflation” prepared 
for the National Industrial Con- 
ference Board by Jules Backman 
and M. R. Gainsbrough. How- 
ever, it is believed that a run- 
away inflation of living costs can 
still be averted, although only by 
the adoption of an integrated, 
balanced program to hold all in- 
flationary forces in check. 

The authors of the study state 
that such a program of national 
action against further sharp in- 
flation should 

1—avoid actions that would 
expand consumer purchasing 
power excessively ; 

2—bring a permanent halt to 
all forms of deficit financing ; 

3—reduce sharply government- 
al expenditures for public works, 
except where absolutely neces- 
sary; 

4—limit inventory speculation ; 

5—facilitate greater produc- 
tivity, so that unit costs can be 
lowered ; 

6—prevent further easing of 
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credit, such as that proposed for 
new homes, while retaining cur- 
rent controls upon consumer 
credit. 

It is maintained that the Office 
of Price Administration, alone, 
either in its present or some re- 
vised form, is wholly unable to 
hold the wage-cost price spiral 
in check. The authors state that 
it is naive to believe “that all 
price increases per se are infla- 
tionary.” 

Increased unit labor labor costs 
are considered one of the major 
inflationary pressures. ‘These in- 
creased costs were met during the 
. war because of high volume pro- 
duction and reduced distribution 
costs. Now, with a lower level of 
peace-time production and the 
termination of war-induced econ- 
omies, the ability of industry “to 
absorb higher labor costs without 
a corresponding rise in the price 
to consumers is no longer pres- 
ent.” The increase of wages at 
the expense of profits, it is ob- 
served, augments the funds which 
press most directly upon our 
present limited supply of con- 
sumer goods and decreases the 
potentials available for enlarging 
the means of production. It is 
already clear, the authors con- 
clude, that these wage increases 
cannot be made up without some 
price increases. 


Banking and Business 


Considerable increase in the 
volume of business loans is in 
prospect once the nation’s labor 
difficulties are solved, according 
to Professor Marcus Nadler of 
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New York University. Address- 
ing the fiftieth annual convention 
of the New York State Bankers 
Association, he predicted that this 
loan expansion would replace a 
large part of the loss in earning 
assets which banks will experience 
as the Government pays off matur- 
ing short-term debt. Current debt 
retirement, he also pointed out, 
will lessen the danger of political 
action against the banks. 

The fate of the banks, it is 
observed, “is closely woven with 
that of the entire country.” Do- 
mestic economic developments 
which have an important bearing 
on banks are summarized as fol- 
lows: 

1. Business activity will be at 
high level for the next few years, 
and will be accompanied by a bal- 
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anced budget and satisfactory 
employment. 

2. Production will overtake de- 
mand within a relatively short 
time, and competition will become 
keener than ever. The latter de- 
velopment will lead to mergers 
and other methods of reducing 
costs. 

3. The United States will lead 
the way in international] finance 
and trade; a considerable ex- 
pansion of American business 
throughout the world can _ be 
visualized. 

4. There will be a wider dis- 
tribution of wealth and income in 
view of the growth of the middle 
class. Personal income tax rates 
will remain high. 


5. The public debt will remain 
an important factor in our econ- 
omy. When business activity 
again becomes dependent on cur- 
rent demand alone, efforts will 
be made to alleviate the burden 
of the debt along unsound lines. 


Principal problem confronting 
the nation and the banks, con- 
cludes Dr. Nadler is the defeat of 
the forces of inflation. “Once this 
is achieved,” he declares, “a period 
of considerable prosperity should 
result, during which it will be 
possible to make plans for the 
future in order to avoid the re- 
currence of large-scale unemploy- 
ment.” 


FDIC Assessments 


A resolution adopted by the 
New Jersey State Bankers As- 
socistion asks for immediate 
elimination of all assessments by 
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the Federal Deposit Insurance 
Corporation. 

The capital funds of the FDIC 
at this year-end, it is pointed out, 
will exceed $1 billion. It is also 
observed that the income from this 
investment exceeds, by a good 
margin, all expenses of the cor- 
poration. It is therefore con- 
cluded that all FDIC assessments 
can safely be terminated even if 
Congress raises the deposit in- 
surance limit to accounts of 
$10,000. 

The resolution adopted by the 
Association recommends that “all 
income from investments over the 
amount required for necessary ex- 
penses be used to amortize the 
moneys placed in the fund by the 
United States Government and 
Federal Reserve Banks.” It also 
states that “Whenever the fund 
might be less than $1 billion, as- 
sessment should be made to re- 
place such deficit at a yearly rate 
not greater than at present.” 


a a 


The World Bank for Recon- 
struction and Development is ex- 
pected to issue $1 billion of de- 
bentures to the public this fall. 
The Bank has an authorized capi- 
tal stock of $10 billion, of which 
$8.8 billion has already been sub- 
scribed for by participant nations. 
Issuance of public securities will 
serve the purpose of financing re- 
construction and development 
loans to foreign governments. 

World Bank obligations will be 
supported by no single currency 
nor secured by any one nation. 
The bonds will be secured jointly 
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by the currencies of all member 
nations. In time, it is anticipated 
that a wide range of maturities 
will be available to investors. 
While it is believed that yields on 
on these obligations will be above 
the returns afforded by compar- 
able U. S. Treasury securities, 
they are expected to be below 
those of many high-grade bonds. 

Methods by which the World 
Bank may naise funds are three: 

1. Sale of Bank securities to 
the public. 

2. Make loans to nations out 
of subscribed capital funds. 

3. Issue the securities of the 
borrowing government through 
the Bank, with the Bank guaran- 
teeing both principal and interest. 

Right now, the Bank is an in- 
ternational institution supported 
by 36 nations. The American dol- 
lar is its basic currency. The 
United States, in effect, is under- 
writing the major portion of the 
Bank’s indebtedness since this 
country is subscribing for $3.2 
billion of the capital funds. 

The obligations of the Bank 
are regarded as prime since the 
default by one country of its ob- 
ligations will require the burden 
be shifted to the resources of the 
other participating nations. 


Bank Deposits 


A decline in the level of bank 
deposits is anticipated in the next 
year. The Treasury has already 
paid off about $7 billion in debt 
and will probably retire another 
$13 billion of obligations out of 
its war loan accounts. The obli- 
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gations being retired are maturing 
short-term issues now residing 
principally in commercial bank 
portfolios. 

However, it is also expected 
that the volume of private loans 
will swell as commercial, industri- 
al and consumer demands for fin- 
ancial accommodations are grant- 
ed. This will tend to ease, some- 
what, the decline in deposits re- 
sulting from the liquidation of 
public credit. Nevertheless, it is 
believed that deposits will decline 
somewhere between $8 billion and 
$10 billion. 


Liquid Assets 


During the years 1940-1945, 
there was an increase of $209 bil- 
lion in liquid assets in the hands 
of public, including surplus re- 
ceipts by State and local govern- 
ments. This total, according to a 
Treasury survey on Federal war- 
time financing and the growth of 
liquid assets, equaled the Federal 
Government’s deficit over this 
period. 

In this six year span, the Gov- 
ernment spent $365 billion and 
received $156 billion in taxes and 
other revenues. This left a deficit 
of $209 billion. __ 

Corporations and individuals, 
for these same years, had income 
after taxes of $773 billion. Their 
spendings, however, amounted to 
$572 billion, which left a net sav- 
ing of $201 billion. Together 
with an $8 billion surplus of re- 
ceipts over spendings showed by 
State and local governments, total 
savings reached $209 billion. 
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(Continued from Page 468) 


cause they did not know the terms 


of their own contracts. I have 
seen joint contracts under which 
banks were allowing access to sur- 
viving renters without the pres- 
ence of the legal representatives of 
the deceased renter, yet the word- 
ing of the contract practically 
prohibited this. I know of deposi- 
tories that allow one of two joint 
renters to appoint a deputy to 
have access; yet the contract 
specifically states that all renters, 
if there are more than one, must 
join in the appointment of an 
agent. The only way to prevent 
an unauthorized access of this 
kind is to make sure that your 
safe deposit employees know what 
your contract means. 


It is sometimes very easy to 
misinterpret the wording of a 
resolution of a board of directors 
specifying the access require- 
ments to the corporation’s box. 
They are sometimes so carelessly 
worded that they can be con- 
strued in two ways. In order to 
avoid the possibility of an un- 
authorized access for this reason, 
I think you should insist upon 
your customer filing with you a 
resolution that is understandable. 
In addition, I think you require 
that an officer approve the inter- 
pretation of the instructions con- 
tained in resolutions unless your 
safe deposit manager is a mature, 
careful, intelligent individual. 

Let me emphasize that the pos- 
sibility of a wrongful access is 
always with us. We cannot be 
too diligent. ‘The fact that we 
have never had a claim should not 
be allowed to act as a sedative. 
Many banks and safe deposit com- 
panies can thank their good for- 
tune rather than their good 
management that they have not 
experienced a loss. It happens to 
be that most people are honest 
and that, to a great extent, ac- 
counts for the comparatively few 
claims for losses from safe de- 
posit boxes. But when the negli- 
gent depository runs afoul of 
dishonest or fraudulent persons, 
look out. Make sure that par- 
ticular type of atomic bomb does 
not hit your institutions. 





BANKING INFORMATION 


In this department we present for the convenience of our 
subscribers a topical index to the current literature of banking— 


articles, books, pamphlets, speeches, etc. 


AGRICULTURAL CREDIT 
Articles 

THE BANKER AND A MORE ABUND- 
ANT EARTH. By Louis Bromfield. 
Banking. April, 1946. P. 38. 

BANKING IS THIS FARMER'S SIDE- 
LINE. By Harold Severson. Banking. 
June, 1946. P. 55. 

BROADER SERVICE FOR AGRICUL- 
TURE. By Keith Taylor. Burroughs 
Clearing House. May, 1946. P. 20. 

LET’S BANK ON THE SOIL. By Abel 
Banov. Banking. June, 1946. P. 53. 

WHAT IS A GOOD FARM LOAN? By 
V. B. Hart. Banking. June, 1946. P 
58. 

AUDITING 
Articles 

A DIRECTOR SPEAKS TO HIS AUD- 
ITOR. By Wallace H. McDaniel. Nat- 
ional Auditgram. June, 1946. P. 5. 

CONSUMER CREDIT OPERATIONS 
AND AUDIT CONTROLS. By Robert 
N. Vieracker. National Auditgram. May, 
1946. P. 20. 

INTERNAL AUDIT PROCEDURE. By 
J. Howard Nicholson and H. A. Wood. 
National Auditgram. May, 1946. P. 28. 


BANK ACCOUNTING 
Articles 
PROCEDURE FOR DEPARTMENTAL 
ACCOUNTING PER ITEM COSTS, 
AND PRODUCTION CONTROL. By 
Charles D. Gable. National Auditgram. 
June, 1946. P. 16. 


BANK BUILDING 
Articles 
BANK MOVE SOLVES SPACE PROB- 


LEM. By John J. McCann. Banking. 
May, 1946. P. 57. 


BANK EARNINGS 
Articles 
BANK EARNINGS. By William A. Mc- 


Donnell. Mid-Western Banker. June, 
1946. P. 16. 


BANKING EDUCATION 

Pamphlets 
PAPER MONEY OF EARLY EDUCA- 
TIONAL INSTITUTIONS AND OR- 
GANIZATION. By John A. Muscalus. 
Ph.D. Published by the author at 
Bridgeport, Penn. Price $1. 1946. Pp. 
28. A study of the use of paper money 
as an educational device with a descrip- 

tion of the various issues. 


BANK OPERATIONS 
Articles 
BREAKING OLD TRADITIONS. By 


Alvin J. Vogel. National Auditgram. 
June, 1946. P. 32. 


BANK REGULATION 
Articles 
SOME OBSERVATIONS ON RETAIN- 
ING A FREE BANKING SYSTEM. 


By Maple T. Harl. Mid-Western 
Banker. June, 1946. P. 26. 


CLEARING HOUSES 
24 MORE CLEARING HOUSES ALLOW 
DELAYED RETURNS. Bankers 
Monthly. May, 1946. P. 225. 


CONSUMER CREDIT 
Articles 


EVERY PERSON WITH AN INCOME 
IS ENTITLED TO A BANK LOAN. 
By Frank P. Powers. Bankers Monthly. 
May, 1946. P. 242. 

Books 


ee MATHEMATICS 
DBOOK. By Milan V. Ayres. 
New York: Ronald Press. Pp. 267. 
Illustrated. 1946. $10.00. Covers all 
the regular and special calculations 
necessary in installment financing and 
time-payment liquidations. The tables 
and formulas are easily applied to many 
special purposes. 
Pamphlets 
ANALYZING THE COST FACTORS OF 
INSTALLMENT LENDING. New 
York: Consumer Credit Committee, 
American Bankers Association, 12 East 
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36th Street. Available to member banks 
on request. A practical procedure which 
may be used by a bank interested in 
making a cost study of its consumer 
credit department operations. 


DEMAND DEPOSITS 
Articles 
OWNERSHIP OF DEMAND DEPOSITS. 
By Richard Youngdahl. Federal Reserve 
Bulletin. May, 1946. P: 469. 


FEDERAL BUDGET 
Pamphlets 
THE FEDERAL BUDGET CAN BE 
BALANCED NOW. Published by Citi- 
zens National Committee, 2633 16th 
Street, N. W. Washington, 9, D. C. No 
charge for single copies. Tells where 
to find $11.3 billion of challengeable 
spending in the Federal Budget for 1947. 


FOREIGN TRADE 
Books 
GETTING INTO FOREIGN TRADE. 
By Eugene Van Cleef. New York: 
Ronald Press. 1946. Pp. 169. $2.50. 
There’s profit in foreign trade for any 
American manufacturer, large or small, 
who has an exportable product; and 
most any product that is sold nationally 
in the United States can be exported. 
Pamphlets 
IMPORTS—THE GAIN FROM TRADE. 
By Robert L. Gulick, Jr. New York: 
Committee on International Economic 
Policy, 405 West 117th Street. 1946. 
Pp. 72. Shows how a greater flow of 
selected imports can contribute to more 
abundant living in the United States. 


HOUSING 
Pamphlets 
GENERAL HOUSING BILL S. 1592. 
Published by Citizens National Com- 
mittee, 2633 16th Street, N. W. Wash- 
ington 9, D. C. No charge for single 
copies. Recommendations for immedi- 
ate and long-term legislative action. Pro 
and con arguments. 


INVESTMENTS 
Articles 


PORTFOLIO CLASSIFICATION BY 
RISKS. By Harry G. Bruns. Trusts 
and Estates. May, 1946. P. 487. 


INVESTMENTS TRUSTS 
Books 


INVESTMENT COMPANIES. New 
York: Arthur Wiesenberger & Co., 61 
Broadway 1946. Pp. 320. $10.00. 
This sixth edition is a valuable con- 
tribution to the financial community and 


the million stockholders who own in- 
vestment trust shares. Much new ma- 
terial has been added and much of the 
old material has been greatly expanded. 
Of practical investor interest are in- 
dividual analyses of the 86 leading in- 
vestment companies, which account for 
the bulk of the $2.4 billion of assets 
in the investment trust field. 

Part I contains a great deal of gen- 
eral information relating to the theory 
and concept of investment trust secur- 
ities. Detailed explanation of “leverage” 
shares is included, as well as a discus- 
sion of management appraisal. There 
is also included a summary of the pro- 
tection afforded investors by the Invest- 
ment Company Act of 1940. 

Part II deals exclusively with “closed- 
end” investment companies, those com- 
panies whose securities are traded on 
the New York Stock and Curb Ex- 
changes. Part III deals with “open- 
end” or mutual investment companies. 
A glossary which defines technical terms 
comprises the last section of this most 
complete volume on investment com- 
panies. 

LOANS 
Articles 
F. H. A. AND MODERNIZATION 
LOANS. By H. H. Dearing. Bulletin 
Robert Morris Associates. May, 1946. 
P. 439. 


OUR LOANS ARE INCREASING AND 
WE GET 5% and 6%. By F. L. 
O’Hair. Bankers Monthly. May, 1946. 
P. 238. 

SOME BANK PRESIDENTS SAY— 
“LOAN LOSSES ARE TOO SMALL!” 
By John Y. Beaty. Bankers Monthly. 
May, 1946. P: 221. 


MONEY MARKET 
Articles 
THE MONEY MARKET IN TRANSI- 
TION. By Dean John T. Madden. 
Mid-Western Banker. June, 1946. P. 24. 


MORTGAGES 
Pamphlets 


NINE KEYS TO SOUND MORTGAGE 
MANAGEMENT. New York: Real 
Estate and Mortgage Management De- 
partment, Manufacturers Trust Com- 
pany, 45 Beaver Street. Copies avail- 
able on request. Deals in an interest- 
ing and informative manner with such 
problems as delinquency in interest pay- 
ments, under-insurance, neighborhood 
changes affecting property values, and 
many other pitfalls which are inherent in 
mortgage investments which do not re- 
ceive skilled, full-time supervision. 
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| This kind of arithmetic 
| may put Johnny through college 


Here’s how it works out: And those Bonds may very well be 
the means of helpin you educate your 
$3 put into U.S. Savings Bonds fo- — children as you'd fie to have them 
day will bring back $4in10 years. educated. 
Another $3 will bring back an- So keep on buying Savings Bonds— 
other $4. available at banks and post offices. Or 
ig Ree the way that millions have found easi- 
So it’s quite right to figure that 3 oct an, surest—through Payroll Sav- 
- 3 pag roe “* ry rape tap bo uals ings. Hold on to all you’ve bought. 
vA et eee eee You'll be mighty glad you did... 
It will. ..in U.S. Savings Bonds. 10 years from now! 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 


Contributed by this magazine in cooperation 
bs with the Magazine Publishers of America as a public service 
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Coun tus BE your House ? 


Now that the war’s over and a lot more ci- 
vilian goods are on the market, it’s a big 
temptation to spend just about all you make, 
and not put anything aside. 


But to fall for that temptation is plenty 
dangerous. It’s like trying to live in the 
house above—a house that might come tum- 
bling down about your ears at the first little 
blow of hard luck. 


Right now the best possible way to keep 


your finances in sound shape is to save regu- 
larly—by buying U.S. Savings Bonds through 
the Payroll Plan. 


These Bonds are exactly like War Bonds. 
Millions of Americans have found them the 
safest, easiest, surest way to save. The 
U. S. A. protects every dollar you invest— 
and Uncle Sam gives you his personal guar- 
antee that, in just ten years, you'll get four 
dollars back for every three you put in! 


SAVE THE EASY WAY... BUY YOUR BONDS THROUGH PAYROLL SAVINGS 
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This is an official U. S. Treasury advertisement—prepared under auspices of Treasury Department 
and Advertising Council. 





